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The Rt. Hon. Harriet Harman QC MP

Minster for Women and Equalities

Government Equalities Office

5th Floor, Eland House

Bressenden Place

London SW1E 5DU
29 April 2008

Dear Ms Harman,

Reform of equality law - overcoming under-representation of ethnic minorities in UK and European Parliaments and local government

I write on behalf of the Discrimination Law Association (DLA) in relation to the above matter.

While welcoming efforts to draw attention to the significant under-representation of ethnic minorities as MPs, MEPs and local councillors and to seek ways to ensure that members of ethnic minorities are able to participate fully in political life, the DLA has a number of concerns regarding current proposals to address this situation. The DLA recommends that the preferred course is to ensure that the proposed Single Equality Bill specifically applies to political parties. It further proposes a number of practicable interim measures. 

The Discrimination Law Association is a national organisation that seeks to secure improvements in discrimination law and practice in the UK, Europe and at an international level. It achieves this by, among other things, the promotion and dissemination of advice and information, arranging seminars, conferences and training, making representations to government and bodies concerned with legal practice and the administration of justice, The DLA has a wide membership, currently some 350 members including practising lawyers, legal or advice workers, academic lawyers and other persons substantially engaged or interested in discrimination law as well as solicitors’ firms, barristers’ chambers and other organisations engaged or interested in discrimination law. The membership comprises, in the main, persons concerned with discrimination law from a complainant perspective. 

The DLA understands that the Government is considering how the Race Relations Act 1976 (RRA) and/or new equality legislation could facilitate greater representation of ethnic minority women and men in the UK and European Parliaments and in local government. We consider this an important issue and write to express our concerns regarding current proposals. 

The statistical data make clear the degree of under-representation. In 2001, the ethnic minority population of Great Britain was about 8%,
 and it is estimated that the ethnic minority population will increase to 10.8% in 2010.
 Members of ethnic minorities comprise only 2.3% of MPs, 4.6% of MEPs and 3.8% of members of the House of Lords. The Equalities Review suggested that, at the current rate of change, this imbalance would not be corrected until 2080.
 Within local government, only 4.1% of councillors are from ethnic minorities.

We are aware of the Ten Minute Rule Bill -- Race Relations (Election Candidates) Bill -- introduced by Keith Vaz MP on 6 February this year. We welcome and endorse his efforts and those of Operation Black Vote and others to draw attention to the significant under-representation of ethnic minorities as MPs, MEPs and local councillors and to seek ways to ensure that members of ethnic minorities are able to participate fully in political life. 

The DLA agrees that this problem cannot be ignored. We have some major reservations, however, in relation to the solution proposed by Keith Vaz. We suggest that this approach, which would enable political parties to adopt ethnic minority only shortlists by disapplying the RRA, Parts 2 – 4, fails to recognise that the barriers to greater ethnic minority representation are not exclusively legal. Moreover the legal solution that is proposed may well create new and unwanted legal and practical difficulties.

Therefore, the DLA would urge the government first to identify fully the scope of the problem - both facts and law - and then to consider whether, and if so how, the law could be used to achieve change.

The facts

In Ahsan –v- Watt
 , the Labour Party was found to have discriminated on racial grounds in their selection of candidates for local council elections; in Ali –v- Triesman it was alleged that the Labour Party discriminated on racial grounds in suspending two Asian members and denying them the opportunity to stand as candidates.
 These cases illustrate how negative racial stereotypes can lead to major barriers to ethnic minority participation and raise concerns that race discrimination may be a systemic problem within all of our political parties. The permeation of discrimination into party selection procedures was also a finding of the Councillors Commission: “There is evidence of reluctance of some local political parties to select women or ethnic minority candidates, so-called “selector hostility”. Selection is often seen as more of a barrier than election.”

In short, it must be said that a part of the responsibility for the current ethnic minority deficit lies in the way in which political parties of all types have responded to the challenge of welcoming persons of all ethnic origins and promoting their full participation in political life.

The law

Uncertainty in the law has not helped, as the decisions in the Employment Tribunal, EAT, Court of Appeal and House of Lords in Ahsan and in the Employment Tribunal, EAT and Court of Appeal in Ali also illustrate. It was not until November last year when the House of Lords gave judgment in Ahsan that it was clearly established that the RRA applied to the activities of political parties including their procedures for selecting candidates. The DLA is glad that the HL has now held that RRA s. 25 prohibits discrimination by an association that has 25 or more members (such as political party) and that regulates admission to membership by its constitution and the benefits of such membership. However the uncertainty that had existed is bound to have had a chilling effect on claims and may have encouraged local sections of political parties to be less careful about their procedures. Accordingly, at present it must be concluded that the law has not been a particularly effective instrument to protect against race discrimination.

There is also an EU law dimension. Under the Treaty establishing the European Community, the freedom of movement of EU citizens includes their right to stand as candidates in municipal and European Parliament elections when they are residing in a Member State of which they are not a national
. A national law permitting selection based on the ethnicity of candidates would undoubtedly be challenged as not complying with EU standards including the Treaty, Regulations and the Race Equality Directive. The full scope of the EC Race Equality Directive 2000/43/EC has not been tested. For example, as it specifically covers “occupation” as separate from employment and prohibits discrimination in “conditions for access to …occupation, including selection criteria …whatever the branch of activity….”
, it is possible that this could include criteria for the selection of candidates. Whether a challenge relying on this provision would be successful is moot and would of course depend on the text of any new exception that might apply to political parties. The positive action provision in Art.5 of the Race Equality Directive, permitting measures to prevent or compensate for disadvantages linked to racial or ethnic origin, applies to all activities within its scope; while this is undoubtedly wider than current positive action provisions (ss. 35 and 37-8 RRA), especially for areas outside the field of employment, current case law of the European Court of Justice suggests that it would not permit legislation like that proposed by Keith Vaz. 

Regard should also be had to the UK’s obligations under the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD). Under Article 5(c), the UK, as a signatory, has undertaken to prohibit and eliminate racial discrimination and to guarantee the right to equality in the enjoyment of political rights including the right to stand for election. ICERD permits,
 and in some circumstances requires
, positive action measures, provided these do not lead to the maintenance of separate rights for different racial groups and that they are discontinued when their objectives have been achieved. 

Therefore, having regard to the reality of discrimination as well as the need for effective positive action to overcome the pattern of ethnic minority under-representation (which, of course, also remains true for women and for disabled people), the DLA recommends that the preferred course is to ensure that the proposed Single Equality Bill specifically applies to political parties. It should prohibit discrimination on all protected grounds across all of their activities, including admission to membership, regulation of members, opportunities for participation at every level, selection of candidates for election, selection for offices such as school governor and removal from membership. At the same time, the Single Equality Bill should include very clear broad positive action provisions, under which political parties could adopt particular measures to overcome their historic failures to provide equality of opportunity for ethnic minorities. Such measures would enable more black and ethnic minority members of political parties to succeed in selection procedures; they would need to comply with EU law, which on the basis of current case law, is unlikely to permit selection based solely on ethnicity.

This approach would guarantee consistency with EU legislation and compliance with ICERD. 

While waiting for new equality legislation, the first step the DLA recommends is for the government to remind political parties of the import of the ruling in Ahsan in relation to section 25 RRA and that direct or indirect discrimination on racial grounds in selection or other party procedures is unlawful. If the government feels the need to respond to the demand for more immediate action then it could introduce a simple amendment to the Race Relations Act to insert a new positive action provision that could apply to associations including political parties. This could disapply the prohibition on discrimination where an act is undertaken to prevent or compensate for disadvantage linked to race, colour, nationality, ethnic or national origins. This would enable a wide range of positive measures to improve opportunities for ethnic minorities to be selected as candidates; the fact of under-representation would be evidence of disadvantage. Alternatively, a narrower amendment, reflecting the positive action provisions for trade unions under s.38 RRA, could enable associations within s.25 in relation to particular posts within the association to target measures such as encouragement, training or mentoring exclusively for members of under-represented racial groups. This could enable political parties to focus their efforts on encouraging and supporting their ethnic minority members to become candidates for election. 

For completeness the DLA would also comment on the proposal for ethnic minority only shortlists in terms of how this might operate in practice. The DLA does not support the legalising of important choices by political parties based on race, colour or ethnic or national origins. Such choices are inherently unsatisfactory and are likely to be seen as such when fine distinctions are made about one person being of the right colour or racial or ethnic or national origin to be permitted to be chosen as a candidate. In introducing his Bill, Keith Vaz rightly assures the House of Commons that “ethnic minorities know exactly who they are.” 
. We do not share his same confidence that political parties, with a history of racial discrimination, will be equally able to draw boundaries to define who is, or is not, a member of an ethnic minority. It is only necessary to look at the experience of South Africa under apartheid when they tried to classify their population by race to see how this could operate to the disadvantage of the people it is intended to benefit. We are concerned that in situations in which there is competition for selection as a candidate, having ethnic minority only shortlists could lead to highly undesirable litigation as to whether a potential candidate had been properly excluded or whether his or her ethnicity had been wrongly attributed.

As I have stated at the outset, the DLA fully agrees that the government should take steps to ensure that equality legislation and equality practice will bring an end to what is in effect a denial of full participation in civic life to major groups within our society. I hope that the above will assist you in determining the most appropriate ways to do so.

The DLA would be pleased to assist further in relation to the development of new legislation and to discuss the possibilities for making positive action as permitted under the EC Race Equality Directive and ICERD a reality for political parties.

Yours sincerely

Catherine Casserley

Chair

Discrimination Law Association
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