THE DISCRIMINATION LAW ASSOCIATION

RESPONSE TO:

QUESTIONS AND ANSWERS FORMS CONSULTATION QUESTIONS

Introduction

1. The Discrimination Law Association (‘DLA’) is a membership organisation established to promote good community relations by the advancement of education in the field of anti-discrimination law and practice.  It achieves this by, among other things, the promotion and dissemination of advice and information; the development and co-ordination of contacts with discrimination law practitioners and similar people and organisations in the UK and internationally.   The DLA is concerned with achieving an understanding of the needs of victims of discrimination amongst lawyers, law makers and others and of the necessity for a complainant-centred approach to anti-discrimination law and practice.  With this in mind the DLA seeks to secure improvements in discrimination law and practice in the United Kingdom, Europe and at an international level.  

2. The DLA is a national association with a wide and diverse membership.  The membership is growing and currently consists of over 400 members.  Membership is open to any lawyer, legal or advice worker or other person substantially engaged or interested in discrimination law and any organisation, firm, company or other body engaged or interested in discrimination law.  The membership comprises, in the main, persons concerned with discrimination law from a complainant perspective.  

3. We are a company limited by guarantee.

4. DLA welcomes the GEO’s consultation on the design of the new questionnaire forms. Our response does not fit easily onto the form so we set out comments below. Please note that this response is specifically aimed at the use of questionnaires in the context of employment cases and employment tribunals, but most of the points will apply universally.

Consultation response

1. Generally speaking the guidance and the form is fairly clear. Obviously a complainant needs more detailed advice on how to formulate questions but we agree that a standard government form would not be the place for that.

2. Guidance p4 – the definition of harassment has become garbled in the effort to condense it. We also note that these definitions are repeated later on, (and slightly better). It is not necessary to have the definitions twice.

3. Guidance p7, paragraph 11 –  there needs to be greater emphasis on the fact that it is important to add extra questions of one’s own. Many complainants and non-specialist representatives think the main function of the form is the standard questions and do not add any tailored questions of their own. In which case, the questionnaire process becomes little more than an exchange of pleadings and does not help elicit information or narrow the issues in a case.

4. Guidance p7, paragraph 12 – repetition. The time-limits are repeated from paragraph 15 onwards and in more detail.

5. Guidance p8, paragraph 13 – it is not just that an ET/court may draw its own conclusions. Those conclusions can include a conclusion that the respondent has discriminated against the complainant.

6. Guidance p9, paragraph 17 – We do not agree that an employment tribunal cannot take account of written answers to a questionnaire just because the questionnaire was served outside the original time-limit. After all, a tribunal can take account of any written response to questions – cf Dattani v Chief Constable of West Mercia Police [2005] IRLR 327. We would suggest the correct point is that, if the respondent chooses not to answer a late questionnaire, the tribunal cannot draw an inference under s138.
7. Guidance p10, paragraph 19 – As soon as what ‘documents’ are available? Does this mean as soon as the questionnaire and questionnaire reply have been completed?

8. Either way, what is the reason for sending the questionnaire and reply to a tribunal before the hearing? It is not usual practice to send requests for additional information and the supplied additional information to tribunals prior to a hearing unless there is some kind of interlocutory dispute. We would say a more appropriate point is that the questionnaire and questionnaire reply should be put into the trial bundle somewhere near the beginning.

9. Guidance p11, paragraph 1 – we suggest this is underlined by saying ‘It is unlikely that the boxes on the form will provide sufficient space’. Otherwise those unfamiliar with the procedure will think they are expected only to ask/answer 1 or 2 questions.

10. Guidance p12, paragraph 7 – ‘as many facts as you can’ is too expansive. This could encourage massive statements of witness statement length. Surely that isn't intended at this early stage? Better to say something like, ‘Put in all the key facts and incidents’
11. Guidance p13 paragraph 10 – Perhaps underline this to those to whom it is not obvious eg by adding, ‘It is useful; to put in sufficient facts to establish on what points the respondent agrees or disagrees with your statement of events’.

12. Guidance p13, paragraph 12 – Section 4 on the form asks this to be indicated via a checklist. It is repetitive to seek it for section 5.

13. Also, regarding both paragraph 12 and paragraph 13 on p13 – we appreciate you have said the complainant need not fill in section 5, but this wording may make complainants think they should do so. The purpose of a questionnaire is to help formulate a claim (old legislation wording). Surely it’s purpose is to deal in facts rather than legal arguments? Also it is unfair to ask a complainant who may be unrepresented at this early stage to categorise his/her case in legal terms, when he/she could be held to this later.
14. Guidance p14, paragraph 16 mentions 5 years as does the response form, but the questionnaire form does not seem to do so.

15. Paragraph 18 is worded a little oddly as that question is already on the form. Isn't it less confusing just to refer to the question as formulated on the form and explain why it is there?

16. Guidance p15, paragraph 20 – For reasons already explained, we suggest you also stress here that this is the most important part of the form and complainants should give some thought to what questions to ask. We suggest you also state that an attached piece of paper will be needed.
17. Guidance p19, paragraph 16 – to say ‘in the space provided’ suggests the answer should be kept to only a few words. Although the notes suggest elsewhere that pages can be added, this should also be mentioned here.

18. Guidance p20 paragraph 13 – Does this part of the form not encourage employers not to answer questions? We recommend it is removed but, as a minimum, suggest a sentence is added to paragraph 13 to remind respondents that inferences can be drawn from failure to answer.

THE FORM

19. Section 4 – For reasons mentioned above, we strongly feel this definitions box should be omitted (or as a minimum, made optional). Questionnaires are not meant to be formal pleadings. Their purpose is to elicit the facts at an early stage from which it can be decided whether a legal claim exists and what kind.
20. Section E, p32 – for reasons already mentioned, we feel this encourages respondents not to answer certain questions and should be omitted.

Appendix

21. P39, paragraph 8 – We disagree that something which is ‘fair and reasonable and cannot be achieved in a less discriminatory way’ is necessarily a proportionate means of achieving a legitimate aim. It gives insufficient weight to the full concept of ‘proportionate’. It is very dangerous to paraphrase such a key bit of the law and this particular paraphrasing waters down the test.
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