The Discrimination Law Association (DLA) is a national organisation that seeks to secure improvements in discrimination law and practice in the UK, Europe and at an international level.  It achieves this by, among other things, the promotion and dissemination of advice and information, arranging seminars, conferences and training, making representations to government and bodies concerned with legal practice and the administration of justice, The DLA has a wide membership, currently some 350 members including practising lawyers, legal or advice workers, academic lawyers and other persons substantially engaged or interested in discrimination law as well as solicitors’ firms, barristers’ chambers and other organisations engaged or interested in discrimination law.  The membership comprises, in the main, persons concerned with discrimination law from a complainant perspective.
As the above general aims of the DLA and description of our membership would suggest,  the DLA has approached the proposals in the Green Paper, “The Path to Citizenship” with a view to their likely impact on equality on all of the grounds currently protected under UK anti-discrimination and human rights law.  

Since 2001 the Home Office has had a statutory duty in relation to its immigration and nationality functions to eliminate unlawful race discrimination and to promote good relations between persons of different racial groups (where racial groups include groups defined by reference to race, colour, nationality and ethnic or national origins). The Home Office now also has duties in relation to all of its functions to eliminate discrimination and to promote equality of opportunity on grounds of disability and gender. Concerned to know how these duties had been taken into account in the development of the present proposals, the DLA raised this in email correspondence with the Home Office. The reply we received did not directly reply to that question but indicated that, despite the importance of these proposals, no real consideration had yet been given to statutory equality duties
.   In 2006 Lady Justice Arden,  in her judgment in Secretary of State for Defence –v- Mrs. Diana Elias
  reminded “those in government” that the equality duties require consideration of equality and discrimination issues before  they make policies:
“It is the clear purpose of section 71 [Race Relations Act 1976, as amended] to require public bodies to whom that provision applies to give advance consideration to issues of race discrimination before making any policy decision that may be affected by them. This is a salutary requirement, and this provision must be seen as an integral and important part of the mechanisms for ensuring the fulfilment of the aims of anti-discrimination legislation. It is not possible to take the view that the Secretary of State's non-compliance with that provision was not a very important matter. In the context of the wider objectives of anti-discrimination legislation, section 71 has a significant role to play. I express the hope that those in government will note this point for the future. “
We were therefore surprised and disappointed that these proposals have been published and views widely sought before any Equality Impact Assessment has been carried out.  We note in Annex C  that it is intended to construct an Equality Impact Assessment following this consultation,  not because the Home Office has recognised  possible adverse impact of these proposals on certain groups -- which is a major concern of the DLA -  but merely because such a test is “required by the Impact Assessment process”.  In our view, the decision to publish extensive proposals for major reform of immigration and citizenship law with little or no regard to the potential adverse impact of these proposals on particular, often disadvantaged, groups is a very disturbing indication of the low level of importance which the Home Office appears to gives to equality matters.

The basic concern of the DLA is that the Home Office/Border and Immigration Agency has produced no solid evidence to support the proposals in this Green Paper.  Underlying the proposed new rules for entry and citizenship is an extremely negative perception of migrants (of any type from anywhere outside the UK).  The concept of “earned” citizenship with prescribed behaviour as a pre-condition for citizenship or permanent residence introduces into immigration and nationality law an equivalent to the Victorian ‘deserving poor’. The only evidence to support this approach is contained in Chapter 2 which sets out  what is described as “the views of the British public”.  The consultation document gives no information regarding how the “hundreds of people” who participated in nine “listening sessions” were selected or the questions, as spokespersons for the British public, they were asked to discuss. Meanwhile the consultation document omits to refer to the vast array of properly constructed and conducted unbiased research, where appropriate based on  random samples of relevant sections of the public,  that has examined many of the issues underlying these proposals.

The type of rules a country will adopt to regulate entry and citizenship will depend to a considerable degree on the country’s experience and expectations but also on its vision for the society it is seeking to build.  While identifying integration as a goal, many of the ways in which this is meant to be achieved may, in our view, be counter productive.  The range of additional burdens and restricted rights to be extended over an increased number of years is more likely to alienate rather than to integrate people who choose to come to the UK to work or to join their families.  As Baroness Hale stated in Ghaidan –v- Godin-Mendoza
 “Democracy is founded on the principle that each individual has equal value.”  Conversely, democracy cannot benefit from a scheme that institutionalises inequality, which, in summary, is our assessment of the proposals in the Green Paper. 
The DLA will use the questions in the attached consultation proforma to structure our more detailed response to this consultation.  In many instances our additional comments will go beyond the limited scope of the question posed, indicating in particular where we foresee risks of discrimination in the scheme as described in the Green Paper.
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