RESPONSE  OF THE DISCRIMINATION LAW ASSOCIATION TO THE CONSULTATION “IMPROVING PROTECTION FROM DISABILITY DISCRIMINATION”

The Discrimination Law Association

1. The Discrimination Law Association (“DLA”) is a membership organisation and a registered charity established to promote good community relations by the advancement of education in the field of anti-discrimination law and practice. It achieves this by, among other things, the promotion and dissemination of advice and information; the development and co-ordination of contacts with discrimination law practitioners and similar people and organisations in the UK and internationally. The DLA is concerned with achieving an understanding of the needs of victims of discrimination amongst lawyers, law makers and others and of the necessity for the complainant-centred approach to anti-discrimination law and practice. With this in mind the DLA seeks to secure improvements in discrimination law and practice in the United Kingdom, Europe and at an international level. 
2. DLA has a varied membership of approximately 350. It brings together a broad range of discrimination law practitioners, lawyers, legal and advice workers, policy experts, academics and concerned individuals, all united around a commitment to improving equality law, practice, education and advice for those who face discrimination.
The consultation questions
3. The consultation asks only 3 questions – 

(a) do you agree that the equality bill should adopt the concept of indirect discrimination for disability? If you disagree, please explain your reasons for this and whether you consider any adverse consequences would arise from adopting indirect discrimination

(b) Do you agree that the Equality Bill should include a provision that requires a duty holder to fulfil the duty to make reasonable adjustments before that duty holder can seek to objectively justify indirect discrimination? 

(c) Do you agree that the assumptions underpinning the regulatory impact assessment and equality impact assessment are realistic? 

4. We are very disappointed that the ODI has chosen to approach this consultation in such a narrow way. As the consultation document itself points out, it is likely, in view of the proposed European goods and services directive, that a concept of indirect discrimination will have to be introduced in any event. 

5. In addition, the consultation has been triggered by the outcome in the case of Lewisham London Borough v Malcolm, a case in respect of which our members have been most concerned.

6. In light of this, we would have expected the first questions to be framed as follows:

(a) how can we ensure that the policy intent behind the DDA, and as exemplified by the outcome of Clark v Novacold, is met?

(b) Can it be met by replacing disability related discrimination   with indirect discrimination as it is currently defined in other UK anti-discrimination legislation?   

(c) If not, can indirect discrimination be re-defined  to make it effective?

(d) If not, what other means are there by which the intent might be met most effectively?

The policy intent behind the DDA
7. At the time that the DDA was in Parliament the then current discrimination legislation (the Equal Pay Act 1970, the Sex Discrimination Act 1975, the Northern Ireland Fair Employment Acts of 1976 and 1989, and the Race Relations Act 1976) were all based on a comparative approach concerned with consistent treatment between the protected persons and similarly situated others not having the same characteristic of gender, race or ethnic origin, and, for Northern Ireland, religion or political belief. 

8. However there was no provision for comparative treatment in the DDA.  It recognized that where the disability was relevant to the treatment that a person received then consistent treatment was not what was needed.   It was different treatment which eliminated the effects of the disability that was needed.  Disabled persons no longer had the benefit of a quota that was in the Disabled Persons Employment Act 1944 (“the EPA”), which the DDA replaced, so they needed the special protection that the 1995 Act gave them.  That could include more beneficial treatment: Archibald v. Fife Council [2004] ICR 954 (HL).

9. Whilst the DDA was not enacted with a single definition of discrimination that applied across all its provisions it was based on  two central concepts that permeated the Act, which were new when the 1995 Act was passed, and which sought to capture some of the protection afforded by the EPA.  

10. These were the concept of disability related less favourable treatment and the need to make reasonable adjustments for disabled persons.  

11. Disability related discrimination, as interpreted in Clark v Novacold, whilst in some ways overlapping with the duty to make adjustments,  was in fact a relatively simple concept. Once it was found that treatment was related to disability – and often this was admitted by an employer – the focus moved to justification. In discussions with employers, the message to be conveyed was a basic one – any treatment for a reason related to disability, must be justified. And  of course reasonable adjustments had to be considered in any such justification. 

The Malcolm decision
12. DLA held a practitioner group meeting to discuss the implications of the Malcolm judgment, and has published a paper from that meeting,    as well as an article in our Briefings magazine. We do not propose to go into detail in our response on the concerns that we have about the decision.

13. However, it is clear that in reducing the scope of disability related discrimination to, in effect, direct discrimination, the Malcolm decision has caused significant problems for disabled people bringing claims of discrimination.

14. Whilst in the employment field, much of the damage caused by Malcolm can be remedied by the use of the reasonable adjustment duties, this will not be the case where, for example, an adjustment has not been made; an employee’s performance deteriorates as a result over a period of say 9 months, and s/he is ultimately dismissed. Prior to Malcolm a claim would have been brought on the basis of disability related discrimination, and a failure to make reasonable adjustments would have to have been considered at the justification stage. Now, a claim for reasonable adjustments is likely to be out of time (and there is conflicting caselaw on whether a failure to make adjustments is a continuing act, in which case the time limit would not have expired; or whether it is an omission, in which case time runs from when the employer does an act inconsistent with doing the omitted act; or if he has not done such an inconsistent act, when the period expires within which he might reasonably have been expected to do the omitted act if it was to be done (Schedule 3, 3(4)  and 6(5) DDA).    We would urge government in any event to amend the legislation to make it clear that omitting to make a reasonable adjustment is a continuing act .  

15. In addition, whilst reasonable adjustments may serve to plug to some extent the gaps left by Malcolm, it does not place the focus on justification of their behaviour by the employer or service provider in the same way as disability related discrimination pre-Malcolm.    

16. In the fields outside employment, the damage done by Malcolm remains to be seen. It is clear though that in premises cases, the duty to make adjustments – particularly given their stringent requirements before they are triggered    – will not remedy the effects of Malcolm. Whilst this consultation is not concerned with the duty to make adjustments in this context, the DLA would nevertheless urge the Government to ensure consistency within the DDA by not only applying the same trigger – substantial disadvantage – throughout the Act but also by extending the concept of anticipatory reasonable adjustments to the premises provisions.

Indirect discrimination
17. Indirect discrimination is undoubtedly a powerful potential tool for combating discriminatory practices which disadvantage particular groups and the DLA is supportive of the introduction of this concept in principle. However, it is far from what is described in the consultation document, page 60, paragraph 5.9, as “ a well understood concept across equality legislation generally”. It is instead an extremely difficult concept to grasp.

18. Whilst the consultation appears to be based on the “new” concept of indirect discrimination (although nowhere in the consultation document is there set out how indirect disability discrimination would be defined ) – where there is no longer an explicit requirement for statistical evidence – it would be very naïve to base any new provisions on what is in effect an assumption about the way in which these provisions should work. 

19. The government have stated in many places, such as the explanatory notes to the religion and belief / sexual orientation regulations, that the new wording of indirect discrimination no longer requires a focus on statistics and takes a much more flexible approach to "particular disadvantage". This consultation goes much further, and suggests that there is no longer even any need to consider pools at all.     
20. This is not,  however, supported by the EAT or the higher courts, and a quick scan of recent cases seems to show that indirect discrimination cases are still primarily concerned with comparing the advantaged and disadvantaged groups within a pool.
21. The focus of indirect discrimination on group disadvantage is illustrated particularly clearly by the case of Eweida v BA plc, [2008] UKEAT 0123_08_2011 a case concerned with the wearing of a cross by a Christian employee, in circumstances in which the dress code forbids  the wearing of jewellery.

22. Whilst the argument advanced by the Claimant on appeal regarding the pool for comparison was not advanced at tribunal, the EAT chose nevertheless to deal with it and was particularly dismissive. Whilst we may not agree with the judgment of the EAT, this is nevertheless the way in which they have chosen to approach indirect discrimination in this context and the following passages from the judgment are of particular relevance, we would submit, if “religion or belief” is replaced with “disability”:    

“Were persons of the same religion or belief put at a particular disadvantage?

50.This ground raises a fundamental issue concerning the scope of indirect discrimination.  The question it raises is this: assuming that the claimant’s objection is in principle capable of constituting particular disadvantage, how does the claimant demonstrate that “persons of the same religion or belief” are put at a particular disadvantage?  How many persons does this envisage?

51. In most forms of discrimination the claimant is able, by establishing group disadvantage, to provide the basis for inferring that the discrimination is, at least on the face of it, on the forbidden ground.  So, for  example, a law which disadvantages part timers will disadvantage women because there are certain generalised assumptions which it is legitimate to make about women, namely that they are more likely to bring up children and have duties which will in practice reduce their opportunity to work full time.  

52. Similarly, laws which impose educational qualifications are in some instances likely to disadvantage black students when compared with white students because of the fewer educational opportunities which typically (although not universally) black students have had.  It is possible to make generalised statements about these groups (what are essentially accurate stereotypes) - indeed indirect discrimination is premised on the ability to make such statements - and it can be seen that the group is disadvantaged. 

53. Furthermore, it is only because such statements can be made, and potential disadvantage can be identified in advance, that it is reasonable to expect employers effectively to audit, monitor and where possible eliminate the potential indirect discriminatory effect of certain policies. (Certain public authorities have a statutory obligation to do this with respect to certain forms of discrimination.)  Statistics will be an obvious but not the only way in which the group disadvantage, commonly referred to as “disparate impact”, can be demonstrated.

54. However, the same ability to make generalised statements does not necessarily apply to those with religious or philosophical beliefs.  In many instances, of course, it does.  For example, it will obviously disadvantage many Jews or Seventh Day Adventists to have to work on Saturday, or many Christians to have to work on Sunday.  But a philosophical or religious belief may be highly personal; it may be shared by very few people indeed, as Lord Nicholls’ observations referred to above demonstrate.  The question arises whether in those circumstances, where group disadvantage or disparate impact cannot be established, it is possible sensibly to apply the principles of indirect discrimination.  

55. Ms Moore submits that it is.  She says that all that regulation 3(1)(b)(i) requires for liability to be established (subject to justification) is that persons of the same religion or belief are put at a disadvantage.  This means that there need be only two people (including the claimant, apparently) who will be placed at a particular disadvantage as a result of the rule, or would be if they were employed by BA.   Since it is simply inconceivable that there would not be some other Christian who would consider himself or herself disadvantaged in the same way as the claimant, the lack of statistical evidence is irrelevant.  …

59. ….In our judgment, the whole purpose of indirect discrimination is to deal with the problem of group discrimination.  The starting point is that persons of the same religion or belief as the claimant should suffer the particular disadvantage, distinct from those who do not hold that religion or belief, as a consequence of holding or practising that religion or belief.  The claimant must share that particular disadvantage because otherwise she could not show that she was a victim; the provision would not adversely affect her.  But in our judgment it is not enough for a claimant to identify a disadvantage which she personally suffers and which others not sharing her belief do not, and then establish liability merely by discovering - anywhere it seems - a like minded soul who shares her belief so that he or she would be similarly disadvantaged if employed in similar circumstances by BA.
60. In our judgment, in order for indirect discrimination to be established, it must be possible to make some general statements which would be true about a religious group such that an employer ought reasonably to be able to appreciate that any particular provision may have a disparate adverse impact on the group.  
61. It is conceivable that a particular specialist religion, perhaps a subset of a major religion, may operate in a particular region or locality and employers in that area may have to cater for that belief even though employers elsewhere do not. But there must be evidence of group disadvantage, and the onus is on the claimant to prove this.  We recognise that this means that if someone holds subjective personal religious views, he or she is protected only by direct and not indirect discrimination.  There is hardly any injustice in that if the purpose of indirect discrimination is to counter group disadvantage and there is none.  

62. In this case, the Tribunal found no evidence at all of group disadvantage. It is true that they focused upon whether there was a barrier and did not consider the possibility that there may be disadvantage even with respect to some who chose to comply, or would be willing to comply, with the provision.  However, in our judgment there is no possibility that the Tribunal could have found the necessary group disadvantage in any event.  The claimant did not adduce any evidence that some who complied with the provision did so despite objecting to the provision on religious grounds, and in our judgment there was no proper basis for making an assumption that such persons would necessarily exist.  
63. Ms Moore may be right to say that it is almost inconceivable that there will not somewhere be some other persons who share the beliefs of the claimant, but that possibility would not in our view be anywhere near sufficient to establish the necessary degree of disparate impact or group disadvantage.
64. In the circumstances, in our judgment the Employment Tribunal was plainly right to conclude that there had been no indirect discrimination.”  
23. The difficulties with indirect discrimination and disability in particular are as follows:

24. Firstly, disability related less favourable treatment is claimed usually in relation to a “one off” act, such as a dismissal. Whilst we are aware that the indirect discrimination provisions are intended to cover “one off” acts, and British Airways and Starmer  [2005] IRLR 863 confirms this, this issue has not, however, been the subject of any decisions beyond the EAT and – given the unexpected outcome in Malcolm – there is no guarantee that the appellate courts would share the view of the EAT.

25. Secondly, what is the “protected characteristic” for the purposes of disability. Is it simply having a disability?  Is it having a “particular disability” (as in the EC directive)?Or is it a subset of disability (e.g. being blind and a guide dog user)?   

26. Thirdly, how does an individual demonstrate that the provision, criterion or practice  puts others sharing the characteristic at a particular disadvantage compared with others?  This is likely to be particularly problematic given the diverse nature of disability and, in particular, the different ways in which individuals are affected by their disabilities. As Lord Brown stated in Malcolm at paragraph 114, 

“Disabilities are too diverse in their nature for the concept to lend itself easily to the notion of indirect discrimination—the imposition of requirements ostensibly neutral but in fact having a disproportionate and unjustifiable impact on those sought to be protected. What indirect discrimination against the disabled would equate to, say, a requirement for employees to be at least six feet tall—presumably indirectly discriminatory against both women (sex) and those of Asian origins (race)? The needs of the disabled are rather different and require sometimes to be met by positive action”. 
27. For example, a disabled person with a recognised disability, e.g. epilepsy, experiences an extremely rare manifestation of that epilepsy, for example, seizures are triggered by sight of the colour red. He is put at a disadvantage because the employer insists on having red carpets. The disabled person would be unable to prove that other disabled people would be similarly put at a disadvantage by the colour red and thus would lose his case. There would have been no problem on the Clark definition - simply prove the colour red causes the particular person a disability-related disadvantage.   
28. Whilst indirect discrimination may be effective in some, commonplace contexts (such as the assistance dog), it is unlikely to assist in every case where someone has what may not be commonly regarded as an effect of a particular impairment.
29. And, fourthly, who are “the others” for the purpose of the comparison? The relevant provisions in relation to gender, race, sexual orientation, religion or belief, sexual orientation and age  provide that the relevant circumstances for the comparison of the impact of the PCP must be the same as or not materially different from, the comparators. This applies to direct discrimination as well. 

30. In the context of disability the equivalent of the provisions outlined above relating to the circumstances of the comparator in gender, race etc is expressed in relation to direct discrimination as follows (s.3A(5))

“A person directly discriminates against a disabled person if on the ground of the disabled person’s disability, he treats the disabled person less favourably than he treats or would treat a person not having that particular disability whose relevant circumstances including his abilities are the same as or not materially different from those of the disabled person”.

31. If this formulation were to apply to indirect discrimination on grounds of disability, it would run the risk of the pool for comparison being comprised of, in effect, those comparators identified in Malcolm. Even bearing in mind the comments in R v Secretary of State for Education ex p Schaffter , given the courts approach to disability, and in particular Lord Neuberger’s comments as to the applicability of indirect discrimination as a concept for disability, it is quite possible that the Courts would adopt an inappropriate approach. The relevant and effective pool for comparison would need to be properly identified.

32. In addition, there is the question of knowledge and the disability discrimination provisions. Whilst Malcolm was not concerned with indirect discrimination as discussed in this consultation, it was nevertheless described as dealing with “indirect” discrimination. Knowledge of the disability should play no part in indirect discrimination, in accordance with pre-existing caselaw on race, gender etc. However, their Lordships in Malcolm were very clear that knowledge does play a part in discrimination under the DDA. Baroness Hale’s opinion said the following (paragraph 85):

“In an indirect discrimination case, it may be less obvious. The landlord may not know that a particular policy has a disproportionate effect upon disabled people. When he decides on the policy, he is not treating any particular disabled person less favourably for a reason relating to his disability. But if he is told of the effect of that policy,    and still applies it to the particular disabled person, then his reason may now be related to the disability in a way which it was not before. Thus, if the landlord has a “no animals” policy, it may not have occurred to him that this will have a disproportionate effect on blind people with guide dogs. If he is simply asked whether a prospective tenant may keep a dog, his refusal has nothing to do with the disability. It has to do with his policy and the reasons for the policy. But if he is told that the prospective tenant is blind, the position alters. He has to think about it. His reason for acting may still be the policy and the reasons for the policy. This was, for example, the position in Williams v Richmond Court (Swansea) Ltd [2006] EWCA Civ 1719, where the landlord refused to allow a stair-lift to be installed for the benefit of (and at the expense of) a disabled tenant. There were several reasons why the claim had to fail, but among them was the fact that the landlord’s reasons for not wanting a stair-lift had nothing to do with the disability.”

Finally, we would offer an example of how tortuous and difficult the indirect discrimination provisions would be as compared to pre-Malcolm disability related discrimination. A partially sighted worker  is unable to work at full speed and accurately without adjusted software, which her employer delays providing. Eventually she is dismissed because she is slow and inaccurate. The Clark question is - "Was the worker dismissed for a reason related to her disability and was that justified?" This is a relatively simple concept, which can be easily understood. The indirect discrimination question is "What was the provision, criterion or practice which the employer applied which led to her dismissal? Would other partially sighted people [depending on what the protected characteristic would be] be disadvantaged by that provision criterion or practice? Is that provision, criterion or practice a proportionate means of meeting a legitimate aim?" This is not easy to formulate and not at all easy to understand for employers or employees, service providers and others with responsibilities under the Act. It is in particular a very unnatural way of expressing a simple situation. 

33. In light of our concerns about indirect discrimination and disability, as set out above, it is our view that indirect discrimination as appears to being proposed will not meet the difficulties created by the Malcolm judgment for  the policy intent behind the DDA.

Indirect discrimination re-defined?
34. It would be possible to address some of the difficulties set out above by clarifying indirect discrimination to ensure that:

(a) definition of indirect discrimination is strictly in line with the definition in EC  directives

(b) one-off acts are covered by the application of a provision criterion or practice.

(c) the protected characteristic is easily identified

(d) the pool for comparison is identified without reference to either the disability or any matter connected with or consequential upon it

(e) knowledge (of the effect of the provision and/or of the disability of the person affected) is not taken into account in determining whether or not there has been indirect discrimination

An alternative?
35. Whilst  changes  made to the definition of indirect discrimination as outlined above would provide greater certainty for disabled people and employers/service providers etc as to the scope of the provisions, such changes could nevertheless complicate what is already an extremely complex form of discrimination. 

36. It may be more appropriate to have a form of disability related less favourable treatment which has no comparator – like pregnancy related discrimination – subject to objective justification. This would retain a concept which employers and others are already familiar with.   

37. Whilst it would mean four different concepts of discrimination (excluding victimisation) in disability, it is important to ensure that the protection necessary for disabled people is achieved and, if this is the only practicable way in which to do it, it should be pursued. It is already accepted that disability discrimination needs to be treated differently and that there should be three different concepts of discrimination.  This is also built into the proposed EC directive.   If to provide effective protection against disability discrimination involves a fourth concept  but one which is already understood, we can see little valid argument against. There is likely to be overlap, but more so between indirect discrimination and the duty to make reasonable adjustments, which would have to be addressed whether or not disability related discrimination were prohibited.

Do you agree that the Equality Bill should include a provision that requires a duty holder to fulfil the duty to make reasonable adjustments before that duty holder can seek to objectively justify indirect discrimination? 

38.  Whilst we can definitely see the value in this requirement, there are some issues that this raises which we would wish to see addressed . 

39. For example, an employer introduces a new IT system which is not compatible with access software for blind and partially sighted people. The employer provides the individual with a support worker, but this does not enable them to have independent access to the system, nor does it encourage the employer to think in advance about access for disabled people. In these circumstances, it would presumably be possible for the employer to argue that the provision criterion or practice was nevertheless proportionate – which would appear to defeat the object of the indirect discrimination provisions in challenging behaviour which disadvantages particular groups.

40. It will be important to make it clear in any accompanying guidance that the requirement for a measure to be proportionate is not fulfilled merely because there is an individual reasonable adjustment that has been made to remedy the situation in relation to one person.

41. In the context of goods and services, where the duty to make adjustments has not been complied with, then given that it is an anticipatory duty, a failure to comply with the duty should inevitably mean that the provision criterion or practice can never be a proportionate means of achieving a legitimate aim.

Do you agree that the assumptions underpinning the regulatory impact assessment and equality impact assessment are realistic? 

42. The assumptions underpinning the regulatory impact assessment and equality impact assessment are not in our view realistic. In particular, we would draw attention to the following points:

(a) In our view, the estimate of  £9.97 million set out at page 38 of the consultation document for the introduction of these provisions is likely to be an underestimate. We disagree with the assumption that as employers and service providers already understand indirect discrimination there will be minimum cost for training, adjusting procedures etc. As indicated above, indirect discrimination – particularly when replacing the pre-Malcolm  concept of disability related discrimination – can be a complex concept. Further, given the difficulties with identifying the protected characteristic, comparator pool etc, we anticipate that hearings may be more lengthy. In addition, extra case management discussions are likely to be required

(b) the statement at paragraph 5.9, page 60, that “the concept of indirect discrimination is a well understood concept across equality legislation generally. Therefore changing to a system of indirect discrimination should be easier for disabled people as well as those with duties under disability discrimination legislation…” is grossly simplistic. Indirect discrimination is a difficult concept, for lawyers and individuals alike. When you have a case in which it is stated as expressed by Sedley LJ in Allonby v Accrington and Rossendale College [2001] EWCA Civ 529, [2001] IRLR 364, at 368, [2001] ICR 1189, CA, that the choice of pool must be logically defensible but that this does not necessarily mean, however, that only one pool is permissible in any given situation, what is clear is that it will be incredibly difficult to predict the outcome of such cases, leading to difficulty in understanding and advising. Our members report that when conducting training of employers or advisers on discrimination law, trainees have great difficulty in grasping the concept of indirect discrimination - a difficulty which does not exist in relation to the other legal definitions of discrimination   

(c) no research appears to have been done amongst those who use discrimination concepts in attempting to change attitudes – for example, trade unions, employer advisers – regarding the difficulty in explaining such concepts to their audience. 

(d) Similarly no research appears to have been done into different groups of disabled people – such as those with learning difficulties – and how easy they will find it to understand such a concept.

43. In summary, it is our view that the consultation document is based on misconceptions regarding its central theme – indirect discrimination to replace disability-related discrimination  – and that any decisions based on this should be reconsidered.

44. On a final note, regarding education: the consultation document is unclear as to whether or not education (specifically pre-16) will be included within the proposals for the introduction of indirect discrimination – page 27 paragraph 41 states as follows: 'This concept of indirect discrimination will extend across the provisions covering employment, vocational training, occupation, access to goods, facilities, services, premises and larger private clubs and the functions of public authorities' . This seems somewhat surprising given the repeated emphasis in the consultation document on harmonisation. We would urge the government to clarify its intentions in relation to education and to ensure that the protection afforded to disabled people under all parts of the DDA is equivalent. A failure to do so would be unacceptable treatment of young disabled people.
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