September 2008


Discrimination Law Association response

to BERR Dispute Resolution Consultation response

Section 2:

(i)
Do you agree with adding CIPD members to the list of relevant independent advisors?

We do not agree that CIPD members should be added to the list of relevant advisers in giving advice about compromise agreements

(ii)
What do you think are the benefits, disadvantages and risks?

HR professionals are likely to be affiliated with a company and hold a more biased view as to what is a reasonable term in a compromise agreement.  There are risks that employees will either not get independent advice, nor advice in their best interests, if HR advisers were able to provide such advice.

(iii)
Do you think other group(s) of advisors ought to be considered and if so, why?  What other issues need to be considered in respect of the group(s) that you have suggested?

Given the importance of a compromise agreement, it is vital that an advisor has a good understanding of the various statutory claims that are being signed away.  There can be no benefit, therefore, to expand the existing list of people who can advise on such agreements.

Section 3

(iv)
Do you agree with the case for moving from a fixed to a floating rate of interest on unpaid awards?

The interest rate on employment tribunal awards should remain fixed at 8% and should not be changed to a floating rate.

(v)
If so, what should the rate be and why?

The fixed rate of 8% should remain to avoid the added complexity of floating rates.  Given the number of litigants in person, the procedure should be kept as simple as possible. Floating rates will not assist this objective.  

(vi)
Do you agree with the case for streamlining the date from which interest is paid?  This would mean aligning with the existing provisions on discrimination and equal pay.

DLA agrees that all awards of interest on unpaid employment tribunal awards should be uniform and in line with the current practice in discrimination and equal pay cases.

Section 4 

vii) 
What guidance ought to be available to parties on the operation of the extended power?


At present, Tribunals can make recommendations in discrimination cases where the Claimant succeeds and the employment relationship is continuing.  The purpose to is to recommend that the Respondent takes such steps to reduce the impact of the discrimination proved in the case. 

Following the Discrimination Law Review, it was suggested that Tribunals should be able to make recommendations even where the Claimant may not necessarily benefit from the recommendation, i.e. because the Claimant has since left the employment. The proposed extended power, therefore, would need to be wider to allow the recommendations to benefit other employees.  


There is presently very limited guidance on the existing power. It would, therefore, be an appropriate opportunity to provide guidance for both the existing limited and the proposed extended power.  The limited power should remain as it obviates the impact of the discrimination upon the employee and should not be diluted.  If anything, the existing power should also be extended to prevent/reduce/eliminate or minimise the extent of similar discrimination in the wider workforce.   


There are a very wide range of recommendations that could be made to eliminate or minimise the extent of similar discrimination in the wider workforce.  An interesting point would be where a discrimination claim based on non-recruitment succeeds - could a recommendation be made which would not necessarily benefit the existing workforce, but potential applicants?  Examples
 of recommendations under the extended power could be:

1. Mentoring scheme set up where mentors could have specialised training in equality and other employees would be able to discuss issues about discrimination with those mentors;

2. Training for managers on relevant matters, such as recruitment and selection, appraisals, reasonable adjustments, grievances etc; 

3. Adopting or revising equal opportunities policies and/or harassment policies; 

4. A pay audit is carried out and results published (in both public and private sector employers). 


Any guidance issued should explain when the extended power will apply, i.e. in (non) promotion cases, flexible working cases, indirect discrimination claims and not just where there has been an employment has ended.  In other words, the recommendation power should be available in all discrimination cases, and not just where the claimant is no longer employed.  These cases are often down to policy failures and the extended power can seek to remedy this.  DLA would also strongly support the extended power applying in equal pay cases – at present, there is no mention that the power would apply in such cases. Clearly, the importance of a recommendation to the wider workforce in equal pay cases is very high. 

The response states that the sanctions for non-compliance of a recommendation will be limited and will only impact in future proceedings where there is a case based on similar facts.  The guidance will need to be clear as to how specific these recommendations will be, and who will be required to set out the types of recommendations that it would seek from the Tribunal.  This is likely to cause significant problems as the Claimant may or may not be interested in securing recommendations going beyond her/himself but the trade union or the EHRC  might see a real need for a wider recommendation.  Or, the system might be such that the ET of its own volition proposes a recommendation.   It should not rely solely on the Claimant to set out recommendations, although the Claimant should also be able to put forward a case for a recommendation.

Unrepresented claimants will need assistance in determining the types of recommendations that might be requested, and guidance should address this. DLA propose that the ET1 form should have a space for the Claimant to set out any type of recommendation s/he would like the ET to make and the guidance accompanying the form should explain the two types of recommendations.  Similarly, the first communication with the respondent should advise them of the ET’s power to make both types of recommendation.

It is important that the guidance clarifies when non-compliance with a recommendation can be raised, and how this would assist a Claimant.  For example, a disabled person is (1) made redundant without procedure whilst on sickness absence and (2), in a separate claim, is passed over for promotion.  If the Tribunal finds for the Claimant in both cases, the recommendations for each will be required to deal specifically with the elements of the claim (i.e. treatment of disabled persons on sickness absence and/or redundancy process in disability cases in example one; and recruitment and selection processes in example 2).  If the Respondent fails to comply with the recommendations in these examples, when will this be relevant and why will it be relevant for a later claimant?  Will non-compliance be relevant if another type of discrimination claim is brought against the same respondent for (1) unfair dismissal in a "redundancy" context or (2) failure to select for promotion and (3) can any DDA claimant draw attention to the Respondent’s failure to implement a previous DDA-related recommendation?  DLA would support a wide basis for raising non-compliance with a recommendation in subsequent proceedings


If the recommendations are to be given in a very specific context, then will it achieve the objective of this extended power? A wider recommendation, based on both causes of action and fact-specific, will make it easier for claimants to rely on a breach of the recommendation , and will be more likely to encourage respondents to comply.


Accordingly, guidance should use examples of recommendations that can be made/requested and consider the context in which those recommendations can be made/requested.  It would assist parties if they were aware when and by whom such recommendations should be suggested; how wide recommendations should be to ensure that they are relevant and will fulfil the purpose behind introducing the extended power; and what would happen if a recommendation is not complied with.  


The extended power is, however, likely to increase the length and cost of a hearing.  It would, therefore, be helpful if the guidance could give numerous examples of the types of recommendations, and the types of evidence required to support the recommendation - this could assist in alleviating detailed arguments in disclosure as to what information is relevant.


The guidance may also set out that claimants could enquire about previous recommendations under the statutory questionnaire process.


The Claimant will need time to determine what recommendations are to be requested as they will need to consider disclosure and responses to questions in a questionnaire, witness evidence to establish the necessity for the wider recommendation. The Respondent should set out its position in a counter-schedule, disclosing documents, relying on statements as necessary to deal with recommendations in the usual way remedy is presently dealt with.


There are clear concerns that there will be no sanction in cases where there has been a failure to implement recommendations, especially where there are same cases.  More than 2 breaches of same/similar recommendations by the same employer should lead to an investigation by the EHRC who should be given the power to issue compliance notices. Without sanction the extended power will be toothless.  There should be provision for the Tribunals to draw inferences where recommendations are not complied with in relation to other cases. But also, there should also be further sanctions for a respondent who fails to comply with recommendations.  We recognise that financial compensation awarded to the Claimant may not necessarily be an appropriate  sanction given the whole workforce has been disadvantaged.  DLA considers that a fixed civil fine should be imposed in such cases.  

It is also difficult to action a breach of a recommendation in the present regime. It is proposed that ET's could have regard to the nature and extent of the  breach (partial or abject failure) to determine whether to uplift the (total) compensation by between 50 - 100% and/or award aggravated damages.


Costs should, as a matter of course, be awarded against an employer for a 
breach of a recommendation.


The anti discrimination legislation provides no time limit for seeking a return to 
the ET for breach of a recommendation nor the mechanism for so doing.
 
Presently it can be by way of written application. Arguably it could be within 3 
months of the date the recommendation should have been implemented. 
Should a just and equitable extension apply? What if the employer only 
partially implements a recommendation? Claim forms (ET1) cannot presently 
be used to enforce a breach of a recommendation. The claim form must 
either be adapted or the application would be in writing under rule 11 (4)ET
 Rules. SGP should not apply to seek to enforce a breach of a 
recommendation. 


Wider recommendations will need more time in which to be implemented. 
This will have implications on the finality of the litigation process and the 
remedy provided should the employer fail to implement a recommendation.


viii)
Should guidance to the judiciary emphasise that recommendations should be commensurate to the capacity of the employer to implement them?


This should certainly be one aspect of the decision-making process when a Tribunal considers what recommendations should be made, as in reasonable adjustment cases.  After hearing a case, the Tribunal is likely to have a very good idea of the capacity of the Respondent.  A wider range of factors should also be relevant, and not just limited to the Employer's "capacity".  It should be for the Respondent to provide evidence as to its resources, working practices and procedures already in place etc.  The Claimant can counter such evidence by evidence from a trade union official, other statistics (perhaps from a questionnaire or through disclosure).  Failure by the Respondent to provide evidence would allow a Tribunal to make broader recommendations.


The Tribunal would also have regard to the type of employer:

1. Public sector

2. Private sector

Public Sector employers are already subject to the general equality duties in some areas.  ET Judges may, therefore, be in a position to make wider recommendations in the public sector due to the implementation (or failed implementation) of these duties.

ix)
Do you have views on how employees might be informed about recommendations made to their employer?


The recommendation should set out how the wider workforce should be informed within a fixed period.


All judgments (remedy and liability) should be available to the public on the ETS website to enable them to find cases using various search terms by employer, cause of action, date and so on  


Recommendations should be provided to ACAS to assist in conciliation of cases.  ACAS should also bring the recommendations to the attention of the parties during litigation as this could help unrepresented parties.  

x)
Do you think that a mechanism should also be put in place for alerting tribunals to previous recommendations?


This is essential.  It should not be left to the Claimant, who may not be aware of the ET’s powers.  

For ET purposes, recommendations should be considered in light of both cause of action, as well as the narrower issues so that Tribunals can determine relevance of the recommendation in a claim against the same employer.


Each time a claim is brought against an employer, any recommendations made against that employer should also be highlighted and then allow the ET to decide relevance at CMD stage.


If all judgments and recommendations are publicly available on the ETS website then either party can adduce the relevant recommendation for the ET to determine relevance.  Where a claimant is unrepresented, the ET should request the Respondent to provide information about any recommendations and their (non) implementation in disclosure.

Section 7

(xiv) 
Do you think that the clarifying and procedural changes set out above and in the draft regulations at Annex B would be helpful? If not, why not?


We are not commenting on annex B, but we do agree that the Overriding Objective should state that one of the aims is to alleviate disadvantage to the parties on account of apparent disparities in their or their representatives' skills and experience.


This will clearly assist unrepresented claimants, as well as representatives with less experience where they are less costly to instruct.  

(xv)
Do you agree that the proposed amendments to rule 25 are an appropriate means of achieving greater certainty for claimants and respondents? Please explain reasons


A clarification of rule 25 would greatly assist unrepresented claimants.  Whilst a clarification is welcomed, DLA would not support an abolition of the withdrawal/dismissal procedure as claimants should retain the opportunity to challenge a dismissal order in circumstances where it pay be required that a claim be reinstated.

(xvi)
Do you think that stage 1 equal value hearings should be conducted as other pre-hearing reviews (i.e. with an Employment Judge sitting alone)?  Please give reasons. Alternatively, are stage 1 equal value hearings so different from other pre-hearing reviews that they require a full tribunal?


No view

(xvii)
Do you think the qualification period for an appointment as an Employment Tribunal judge should be reduced from 7 to 5 years?  Please give reasons.


No view

�It seems to me that there is a very wide range of recommendations that could be made to eliminate or minimise the extent of similar discrimination on the wider workforce.  An interesting question -  if the discrimination occurred during recruitment  it would not be the existing workforce who would benefit from relevant recommendation but the wider world generally.   





