Discrimination Law Association response to Equality Bill: Making it Work Policy Proposals for specific duties: a consultation

Introduction
1. The Discrimination Law Association (“DLA”) is a membership organisation established to promote good community relations by the advancement of education in the field of anti-discrimination law and practice. It achieves this by, among other things, the promotion and dissemination of advice and information; the development and co-ordination of contacts with discrimination law practitioners and similar people and organisations in the UK and internationally. The DLA is concerned with achieving an understanding of the needs of victims of discrimination amongst lawyers, law makers and others and of the necessity for the complainant-centred approach to anti-discrimination law and practice. With this in mind the DLA seeks to secure improvements in discrimination law and practice in the United Kingdom, Europe and at an international level. 
2. The DLA welcomes the opportunity to respond to the consultation on specific duties. As the DLA stated in its submission to the Discrimination Law Review, one of the important means of tackling systemic discrimination and promoting equality is by the imposition of enforceable positive duties upon powerful institutions which either deliberately or inadvertently maintain discriminatory practices. This should have the effect of shifting the responsibility for the eradication of discrimination  to those with the resources to implement significant change. 
3. The specific duties play a vital role in setting out what approach authorities should take towards compliance with the general duty.

4. DLA is disappointed, however, that the consultation document has failed to acknowledge the key findings of the Schneider Ross research (Assessing the costs and cost effectiveness of the specific Race, Disability, and Gender Equality duties, June 2009).

5. In particular, simply from the introduction to the research it is clear that the present duties were thought to be effective. The executive summary of the report states at page 4 as follows, under the heading of “key findings”:
“Key Findings 
The full findings are outlined in the report, which is structured in line with the research aims – starting with perceptions of the effectiveness of the specific equality duties, then outlining costs, benefits and views about cost effectiveness of the different elements of the duties. 

The specific duties were widely perceived to be effective: 

· More than half of the respondents rated each activity required by the specific duties as “very effective” or “effective” (53% to 81%) 

· Producing and publicising the schemes and training up staff on their responsibilities were deemed to be effective by 70% or more of the respondents 

· The data-driven approach (monitoring, consulting, setting targets and reporting progress) was also widely endorsed (62% to 76%) 

Most respondents were not able to give an accurate indication of implementation costs. The main cost highlighted was increased staff time dedicated to equality and 61% of respondents had increased this as a result of the specific duties. 

The majority of responding organisations (63%) had not had to de-prioritise other activities “very much” or “at all”. 

The overwhelming majority of respondents felt that they were realising benefits as a result of their work on the implementation of the specific duties: 

· Many organisations (over 80% of respondents) reported that they had seen improvements in the way that their organisations made decisions or allocated resources 

· 97% of the main survey respondents had seen either “significant” or “some improvement” in at least one specific outcome 

For some, they felt the specific duties had been a catalyst for a positive shift in culture, which brought equalities into the “mainstream”. 

Most respondents did not feel that the specific duties required them to take disproportionate action – and this applied to each of the duties. 

However, these positive results should not entirely cloud the fact that a minority do feel that the duties are burdensome and ineffective 

· A minority (at the most a third) of respondents did feel that some actions required greater resources than the value they could deliver 

· Impact assessment caused the most comment in this regard and was rated lower in terms of effectiveness than all the other elements of the specific duties (albeit that still meant 53% rated it as effective). 

· The integration of equality into procurement was the other aspect of the specific duties that was considered less effective and this therefore represents a considerable, but under-utilised, lever for change. “
6. In particular, the research found that 81% of respondents found that producing the equality schemes was effective in enabling them to meet their duties; whilst 70% found that publishing those schemes was effective.  In relation to monitoring of employees and services users, 76% and 68% of respondents respectively found this to be effective.

7. In respect of the conducting of impact assessments, 51% of respondents found these to be effective or very effective.

8. Despite the outcomes of this research, the government is proposing not to require authorities to have equality schemes; to have no requirements as to where equality objectives must be published; and to require only broad categories of monitoring to be undertaken.

9. DLA is disappointed that the government is in effect ignoring the research that it commissioned. In particular, one of the recommendations of the report was “Don’t change the core requirements too much as this could undermine the learning that has gone on to date (page 42 of the report”. Yet what is proposed in the consultation document is a full scale reduction of the requirements of all the duties.
10.  It is DLA’s view that Equality Schemes are an effective tool in ensuring transparency and accountability of public authorities. They also enable enforcement activity to be undertaken by the Commission with some degree of clarity.
11. Further, the conducting of impact assessment is critical to compliance with the general duty – and the means by which an authority can demonstrate that it has had “due regard” to the need to promote equality. It is by this means that authorities can ensure that equality is “mainstreamed” throughout the organisation. A focus solely on equality objectives, with no requirement to assess impact will be a backwards step in securing equality: it will result in equality being considered only in relation to certain areas, resulting potentially in marginalising of the duties.
12. DLA’s responses to the consultation, as set out below, are subject to the concerns that we have expressed above about what it is he government is not proposing to include in the specific duty regulations.
Q1: Do you think the criteria set out above are the right ones?  Please give reasons

Q2: Are there any other criteria we should use? If so, what do you suggest? 

It is important that those authorities already subject to the race, disability and gender duties are covered by any new duty, and thus DLA welcomes the statement that “broadly speaking, we expect that the vast majority of bodies subject to the existing duties will also be subject to the new specific duties”.

DLA would agree that the criteria listed at 5.4 in the consultation document is appropriate, though it is important that an organisation need meet only one of the criteria in order to be subject to the specific duties.

In addition, however, DLA would submit that those authorities who are subject to a statutory inspection regime should also be subject to the duties. Inspection regimes are designed to ensure that those organisations providing important services, “public” in essence (such as care homes) are monitored. It is important that those organisations themselves must comply with duties in order that their services and actions have equality and its promotion at their core.

Q3: Do you agree that public bodies should have a specific duty to publish equality objectives with reference to the relevant evidence and their wider general Equality Duty obligations? 

We have already commented above on our concerns regarding  the removal of the requirement to prepare and publish equality schemes and to  impact assess. Subject to those comments, we agree that public bodies should have a specific duty to publish equality objectives. These objectives should be based upon the relevant evidence  as well as the direct and meaningful involvement of people from the different grounds – employees, service users etc.
We have concerns regarding the proposal that objectives are set only in relation to functions that are most easily  identified to be of relevance. We foresee that this will be far more likely if authorities are not required to assess the relevance to equality of all of their functions, which is currently necessary in preparing race, disability and gender equality schemes. 
One of the recommendation in the Schneider-Ross survey was to encourage local co-operation across public authorities.  If the specific duties say nothing about the objective-setting process it is less likely that authorities will have sufficiently comparable objectives to be able to co-operate. 
Q4: Do you agree that public bodies should set out the steps they intend to take to achieve their equality objectives?  

DLA agrees with this subject to the overall comments set out above. 

In particular, without a requirement for an equality scheme, how are the intentions of an authority in relation to its duties to be transparent?
Q5: Do you agree that public bodies should be required to implement the steps they have set out for themselves within the business cycle period unless it would be unreasonable or impractical to do so?  

DLA welcomes the continued commitment to ensuring that those subject to the duties must implement the steps that they have set out. It is also important to ensure that authorities are not obliged to carry out such steps where it would be unreasonable to do so: it must be made clear, however, that such circumstances will be rare and will inevitably involve a change in circumstances from that which existed at the time that the steps were committed to.
We do however have concerns regarding the timescale within which such steps must be taken. Requiring them to be  implemented “within the business cycle” could lead to an authority waiting until the end of the cycle to implement such steps and thus having a large number of steps remaining at the end of the cycle. This in and of itself may lead to it being unreasonable or impracticable for an authority to implement those steps. A more effective approach would be to require the steps to be set out against a timetable and for there to be a requirement that the timetable to be adhered to by the authority.
Q6: Do you agree that public bodies should be required to review their objectives every three years? If not, what time-period do you suggest instead?  

We agree that this is a reasonable timescale.  However, as stated above we do not accept that the focus on equality objectives alone will be adequate.

Q7: Do you agree that public bodies should set equality objectives taking into account priority areas set by the relevant Secretary of State? 

DLA agrees with this proposal but it is our view that there must be consultation on the priorities set by the Secretary of State.  

Q8: Do you agree that public bodies should not be required to set equality objectives in respect of each protected characteristic? 

This proposal causes DLA some concern.  Whilst any objectives will have to be proportionate (given the “due regard” requirement of the general duty) permitting an authority to set equality objectives in, for example, in respect of only one protected characteristic may enable authorities to choose what might be considered to be a “quick win” i.e. objectives that may be easily met and require little effort on the part of the authority. It would enable authorities to remain in denial regarding disadvantages and needs and exclusion of particular groups, choosing to focus on protected groups that are the most visible and the most articulate.  Research consistently shows that groups are more likely to experience discrimination and abuse where their representation in the population is the lowest, for example high rates of racist crime in rural areas where ethnic minority population is less than 1%.  The DLA recommends that the specific duties should require equality objectives for each of the eight protected characteristic , which could be singly or in combination.
If an authority were proposing to adopt objectives that did not cover all eight protected characteristics  this proposal should be included in the consultation that must precede finalising the objectives.  If, following consultation the authority decided to omit one or more protected characteristics  the public authority should be required to publish this decision and the reasons for it when they publish their equality objectives. 
Q9: Do you agree that public bodies should be required to report annually on progress against their equality objectives, but that the means by which they do so should not be prescribed in legislation?  

DLA agrees that authorities should report annually on progress against their equality objectives. The disability equality duties make it clear that the reporting that is carried out can be done within another document; it is important, however, that the authority publishes details of where such information is reported so that stakeholders can easily access such information. In addition, such reporting should not simply be limited to equality objectives, but should also address what evidence has emerged during the course of the three year cycle relating to equality issues more generally. 
Q10: Do you agree that public bodies with 150 or more employees should be required to publish their gender pay gap, their ethnic minority employment rate and their disability employment rate? We would welcome views on the benefits of these proposals in encouraging public authorities to be more transparent.

The basic position of the DLA  is that there should be no regression in the equality obligations of public authorities.   The specific duties under the RRA require public employers with any number of employees to publish the results of monitoring  by racial group staff in post, applicants for employment training and promotion from each such group;  if the authority employs  150 or more employees they must publish monitoring data on five  further aspects of employment decision-making..  Therefore we do not agree that workforce equality monitoring should be required only of employers with 150 or more employees.  DLA would suggest that those with fewer than 150 employees should be required and report unless it is impracticable to do so.

DLA does not believe that the arrangements for gathering information, as set out in the consultation, will enable authorities to effectively monitor their performance on equality issues. It is not enough to simply gather and publish information on, for example, the number of disabled people in an organisation. This provides no real information about how disabled people are treated in an organisation and/or how there are progressing; it merely shows – or does not – that disabled people are in an organisation (and this may not necessarily be through recruitment of disabled people, but because individuals have become disabled whilst in employment).  Such overall figures could conceal a range of other issues: such as segregation into lower grades, excessive focus on disciplinary/capability procedures for some ethnic groups of staff.  It ignores training and promotion.  

Any such vague requirements in the specific duties would seriously compromise the effectiveness of the duties.
The disability equality duties already required less detailed gathering of information than the race duties, and DLA believes that any monitoring should be of at least that required by the disability duties.

DLA is also concerned that there is no mention of information gathering in relation to service provision. It is critical to the assessment of services and functions in meeting the equality duties that such information is gathered.

Q11: Do you agree with the proposal to use the overall median gender pay gap figure? Please give your reasons. If not, what other method would you suggest and why?

No.  We do not agree that authorities should be required to publish a single overall median gender pay gap figure.  A single figure would not provide an accurate picture of the disparities in pay of women and men across an organisation.  We advise that what should be published in relation to the gender pay gap  is an overall median figure, comparisons of median rates for upper and lower pay quartiles  and median pay gap figures for different grades or sections of a public authority.  For example, very little would be learned from a single median pay gap figure for the Ministry of Justice; for the Ministry of Justice itself to appreciate how its pay rates affect women and men they would need to produce gender pay gap figures for the Prison Service, the Courts Service, the Government Legal Service and other Ministry staff.

For international comparison purposes the Government may find it useful also to have gender pay gap data based on means rather than medians; the data that will be collected to publish the range of  median figures we recommend can  be easily processed to produce data based on means whenever this would be useful.  

Q12: Do you have any evidence of how much it would cost to produce and publish this information, and of what the benefits of producing and publishing this information might be? 

DLA does not have such information. However, employers – particularly those who will be subject to the specific duties – will invariably have computerised payroll and employment systems. Gathering such information should therefore be relatively inexpensive.  

Q13: Do you agree with the proposal not to require public bodies to report employment data in relation to the other characteristics protected under the Equality Duty? If not, what other data do you think should be reported on? 

DLA does not agree that public bodies should not have to report on the other characteristics protected under the equality duty. Whilst it is recognised that there may be difficulty in gaining some sensitive personal data, this was the case when monitoring on race was first introduced. It is only by trying to gather the information, and by a body setting out what it is using the information for, and so gaining the confidence of its employees and service users, that such information can be obtained in the future. A key opportunity to gather information on issues such as sexual orientation would be missed if the requirements were to be so limited. 
Q14: Do you agree with the move away from an emphasis on describing process, to requiring public bodies to demonstrate how they have taken evidence of the impact on equality into account in the design of their key policy and service delivery initiatives and the difference this has made?

As set out in the introduction, DLA does not agree with a move away from impact assessment.
The view expressed in the consultation document at 5.24 “that this represents an important shift away from the current emphasis on the equality impact assessment process itself onto outcomes…” is not accurate. Impact assessment may well have been seen as process driven when the race duty first came into force. However, authorities have found the process of impact assessment in and of itself useful -  as set out in the Schneider-Ross report referred to above,  53%  of authorities found impact assessments effective/very effective. The report further states (at 6.7) “ Effective impact assessment lies at the heart of effective performance management of equality and diversity. It has therefore often been critical in effecting the culture change that a number of respondents had noted”

It is impact assessment that provides the means to “mainstream” equality, and to fulfil the needs identified as a result of the Stephen Lawrence inquiry. 

The evidence from Schneider Ross also demonstrates that improvement in outcomes has been a result of the exiting equality duties – see page 24 where it states that 27% of respondents to the main survey had seen a “significant improvement” in at least one outcome. Indeed almost all of the respondents (97%) had seen “some improvement” or “significant improvement” in at least one outcome. 85% of respondents to the school survey were also able to report seeing “some improvement” or “significant improvement”.”

A failure to require impact assessment – coupled with an obligation to set only equality objectives, and not in relation to all of the grounds –will seriously impede the impact of the duties.

So far as we can understand this alternative approach would be a retrospective confirmation that equality impact had been taken into account.  In recent months the High Court and the Court of Appeal have consistently emphasised the critical importance of carrying out an equality impact assessment before  making policy decisions.

Q15: Do you agree that public bodies should have a specific duty – when setting their equality objectives, deciding on the steps towards their achievement and reviewing their progress in achieving them to take reasonable steps to involve and consult employees, service users and other relevant groups who have an interest in how it carries out its functions – or where appropriate their representatives; and in particular take reasonable steps to consult and involve the protected groups for whom the duty is designed to deliver benefits?

DLA welcomes the government’s acknowledgement of the importance of involvement and consultation in an authority’s ability to meet its equality duties and to serve its employees and community effectively.
There is, however, a difference between involvement and consultation. It is important that this difference is clearly articulated and that consideration is given to what is appropriate when.

QUESTIONS 16 – 21 - Procurement

The DLA welcomes the full endorsement by the government of the need to secure incorporation of equality within the procurement function of public authorities.  This was made clear by the regular reference to bringing public procurement within the equality legislation when Ministers and officials highlighted the important changes to be found in the Equality Bill.

In our response to the Discrimination Law Review the DLA recommended a separate provision imposing an equality in procurement duty on public authorities in the Bill itself; however we are pleased to see proposals set out in this consultation document to impose specific duties for this purpose.  We remain convinced that these duties must be clear and unambiguous and must apply to the whole of an authority’s procurement process.

Q16: Do you think that imposing specific equality duties on contracting authorities in relation to their public procurement activities are needed, or are the best way to help deliver equality objectives? Do you think such an approach should be pursued at this time?

Yes.  While it should be understood by all public authorities that compliance with the general race, disability and gender equality duties requires making equality part of the way they purchase works, goods or services – and existing CRE, DRC and EOC guidance states this very plainly – too many public authorities appear to be reluctant to do so. Therefore this approach is necessary, now.

The benefit of a specific statutory requirement to build equality into public procurement is that it removes the uncertainty still affecting many public authorities.  Equally important, it informs all prospective suppliers that if they intend to do business with public authorities in Great Britain, then they must expect equality to be a feature at each stage of the procurement process.

We would add that we are not persuaded that this duty should only apply to public contracts regulated under the EU Directive 2004/18/EC (‘Public Contracts Directive’), that is contracts for goods or services at or above £90,319 (central government departments) or £139,893 (local authorities and other public authorities)  or contracts for works at or above £3,497,313.  No argument has been put forward as to why equality should not form part of contracts of lower values for which many public authorities will adopt the same or similar procedures.

The consultation document refers in this part to “contracting authorities” the lists of which in the Public Contracts Directive and the UK Procurement Regulations is far longer than the list of public authorities in Schedule 19 of the Equality Bill.  It would be useful to clarify precisely which public authorities would be subject to the duties relating to procurement.  We presume this would be only those public authorities that are included either in Schedule 19  or a list drawn from Schedule 19 in the specific duties regulations which are also “contracting authorities”.

Q 17: Do you agree that contracting authorities should be required to state how they will ensure equality factors are considered as part of their procurement activities to help contribute to the delivery of those objectives

We consider that it is essential for all public authorities to include the procurement function within their equality schemes and to state within equality action plans or steps to achieve equality objectives measures to incorporate equality considerations within each stage of their procurement process in order to comply with their general equality duty.

We are concerned that the language in question 17 is unclear and as a consequence authorities will fail to comply with the duty it proposes:  “to state how they will ensure equality factors are considered as part of their procurement activities to help contribute to the delivery of those objectives” .  We strongly urge that this duty is redrafted so that neither public authorities nor prospective suppliers will be in any doubt as to the comprehensive way in which all listed authorities will now approach their procurement function.

Q18: Do you agree that contracting authorities should be required to consider using equality-related award criteria where they relate to the subject matter of the contract and are proportionate?

Q19: Do you agree that contracting authorities should be required to consider incorporating equality-related contract conditions where they relate to the performance of the contract?

Once a public authority acknowledges that they must embed equality within their procurement function then there is no need “to consider” whether they will do so in terms of award criteria or contract conditions.  Further there can be no basis to include equality-related award criteria if there are no equality-related specifications.  

It is unnecessary and likely to confuse rather than to assist public authorities if the specific duties state in relation to award criteria  “ where they are relevant to the subject matter of the contract and are proportionate” or in relation to contract conditions “where they relate to the performance of the contract and are proportionate”.  Relevance and proportionality are basic to compliance with the general duty within the meaning of “due regard”.  Proportionality is a basic EU Treaty principle that governs all public procurement including contracts below threshold levels.  And the EU Public Contracts Directive requires relevance to the subject matter for award criteria  and relevance to performance of the contract for contract conditions.

To provide maximum clarity and certainty for public authorities and for prospective suppliers there should be specific duties requiring authorities to incorporate appropriate equality considerations at each stage of their procurement process:

Planning

Drafting the specifications

Advertising the contract

Selecting tenderers

Drafting contract conditions

Awarding the contract

Monitoring contractor’s performance

As stated (para 5.37) in the consultation document (but, surprisingly not proposed as a specific duty) “Equality factors should be considered at the early stages of the procurement process….”  We would emphasise the importance of equality at the planning stage, when an authority reviews any past or current contracts and determines what it wishes to purchase but also how contracts should be packaged – providing an opportunity to consider ways in which to increase supplier diversity within the framework of value for money.

The survey by Schneider Ross commissioned by the GEO emphasised the importance of effective post-award monitoring of contractor’s equality performance; if this is not done then building in equality factors in the preceding stages is of limited value.

Equality-related contract conditions are the key mechanism by which contracting authorities can hold contractors to account and ascertain that they are indeed fulfilling the obligations laid out in the contract, provided that the equality provisos have first been included in the specification. 

Equality-related contract conditions may apply to any kind of contract and can be about the employees on the contract as well as the service users in a service contract. So for example, equality related contract conditions might apply to the recruitment, selection and terms and conditions of the workforce employed to deliver the contract. Or they may be to do with the adoption of an equal opportunities policy by the contractor. 

Such conditions will need to be followed through into the monitoring of the contract if they are to have any effect. The Equalities and Procurement Survey 2008 found that almost two thirds of respondents failed to report that the equalities parts of their contracts were monitored.  
Q20: What would be the impact of an regulatory proposal aimed at dealing with suppliers who have breached discrimination law? What might be the benefits, costs and risks?

The action referred to – to “deal with suppliers who have breached discrimination law”  was first authorised  in the six “approved questions” issued by the then government under Part 2 of the Local Government Act 1988 (when they needed to take account of s.71 of the RRA) and has been standard practice for a large number of local authorities ever since.  A final judgment that a supplier has failed to observe national anti-discrimination laws is referred to in Recital 43 of the EU Public Contracts Directive clarifying  the circumstances in which public authorities may exclude suppliers as stated  in Article 45 (2) of the Directive.

With a duty under both the EU Treaty and the general equality duty to act in a proportionate manner, a public authority would be expected to consider all relevant circumstances before deciding to exclude a prospective tenderer who had breached discrimination law.  As EU anti-discrimination directives now require all member states to have national laws prohibiting discrimination on most of the protected characteristics to which the equality duty will apply, to adopt/continue to apply this approach --  indicating this in relevant OJEU notices – would not conflict with the EU Treaty principle of non-discrimination between contractors from different member states.

The benefit of adopting/continuing this approach is that it would reinforce the understanding of public authorities and of suppliers that the general equality duty makes all listed public authorities “equality purchasers”  in that they will not spend public money to support discrimination but instead to invest in equality.

Q21: Do you support the proposal to establish a national equality standard which could be used in the procurement process? If so, do you believe this is achievable through a specific duty or is this better tackled through a non-legislative approach? Are there any practical issues that would need to be considered?

No.  Not for this purpose.

It could raise issues in relation to the EU Treaty principle of non-discrimination since a National Equality Standard would, by definition, not apply to suppliers in other member states.  In addition we foresee problems of validation, remaining accurate/up-to-date as well as costs  (if suppliers are expected to pay as they do now for Investors in People, will the costs exclude SMEs  as is currently the case for schemes such as Constructionline) 

 Q22: Which of the above four models do you consider achieves the best balance between joined-up working and senior accountability for equality outcomes, while avoiding unnecessary burdens? Please explain why.

It is DLA’s view that the first model set out – a requirement for relevant Secretarities of Stae to report every three years agains the national equality prioroties that they have set for their policy aras – best achieves the balance set out in the question.  
Q23: Do you have any other suggestions how this duty could be remodelled to retain the valuable features of senior accountability and joined-up working, whilst avoiding unnecessary burdens?

The research by Schneider Ross does not provide any evidence of the present specific duties as imposing “unnecessary burdens” and it is the view of DLA, as set out above, that the specific duties should include in particular:

· Requirement to assess impact of existing and future policies and functions on equality

· Gathering of information as set out above

In addition, the requirement for training, as presently contained in the race duty, has been demonstrated to assist authorities in complying with their duties (again, see the Schneider Ross report at page 10, where 77% of respondents said that training staff in the duties had been effective or very effective in helping authorities to meet their equality duties). Rather than removing this requirement altogether, it should be extended to cover all the equality duties.
Q24: Are there any specific requirements, other than those that we have proposed, which you think are essential to ensure that public bodies deliver equality outcomes in an effective and proportionate manner?

See response above
Q25: What role do you think the guidance from EHRC should play in helping public bodies implement the specific duties in a sensible and proportionate manner? What do you think it would be helpful for such guidance to cover?

The EHRC has a key role to play in monitoring, guiding, supporting and where necessary enforcing the duty.  Extensive codes of practice will be essential in guiding both authorities and those that they serve in how to comply with the duties in practice. In addition, guidance on different aspects of the duty – such as equality objectives; impact assessment; monitoring – will be required.
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30th September 2009
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