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Press Release 14th July 2008
"The problem was the dog …I repeat, the problem was the dog"

What was the House of Lords referring to when one their Lordships in their opinion made the statement above? Was it the keeping of a dangerous dog, which had been accused of savaging passers by? Or a dog fouling the pavement, and placing children at risk as a result?

No. It refers to a guide dog; and with this statement and the other opinions of the House of Lords, disability discrimination law as we know it has been swept away.  It has left many despairing not only of the judgment, but also of the awareness of the members of our highest court.

Facts 

The case itself concerned Mr. Malcolm, who has schizophrenia and was a tenant of Lewisham Council’s.  One of the terms of the tenancy agreement was that Mr Malcolm could not sub-let the property.  Following a period during which he failed to take his medication, Mr. Malcolm’s health deteriorated.  At around the same time, Mr Malcolm sub-let his flat in breach of the tenancy agreement.  The Council served a Notice to Quit and began possession proceedings so that they could evict him.  

Mr Malcolm relied upon the Disability Discrimination Act 1995 (DDA). He said that he had sub-let for a reason relating to his disability – he argued that he was not able to understand the consequences of his sub-letting as he was off his medication - and argued that the Council's actions amounted to disability-related discrimination, i.e. for a reason related to his disability, the Council was treating Mr Malcolm less favourably than others to whom "that reason" would not apply.  In other words, Mr Malcolm was arguing that because his sub-letting was related to his disability, he was being treated less favourably than someone who had not sub-let their property.  

It has been established law since 1999 (in a case called Clark v Novacold) that disability discrimination is different from race and sex discrimination, and the Disability Discrimination Act protects disabled people from bad treatment if the treatment is related to their disability and it cannot be justified. Clark v Novacold concerned an employee who was dismissed because he had time off work as a result of his disability. In that case, the Court said that had he not had the disability, he would not have been off sick and so would not have been dismissed.  In other words, his dismissal was related to his disability. It was then up to the employer to justify dismissing him.. The Court also cited the example of a blind person with a guide dog who is barred from a restaurant because the owner says that no dogs are allowed.  This is a clear example, used in Parliament, to explain that the Act covered a broad range of discriminatory treatment, including where the reason for the treatment was not the disability itself, i.e. the person’s blindness, but a reason relating to it, such as having a guide dog.    

However, the House of Lords in the Malcolm case found that Mr Malcolm had not been treated less favourably than other persons who had sublet and had been subject to eviction. Referring to the guide dog example, one of the Law Lords, in rejecting the established reasoning that the Act protects people against discrimination  for a reason related to their disability, said: 

“Confusion regarding the blind man and his guide dog example has, I think, crept in because of the over-concentration on the refusal to admit entry to the dog. The dog is not a potential beneficiary of the 1995 Act. It is the blind man who is. If he is refused entry it is not because he is blind but because he is accompanied by a dog and is not prepared to leave his dog outside. Anyone, whether sighted or blind, who was accompanied by a dog would have been treated in the same way. The reason for the treatment would not have related to the blindness; it would have related to the dog.”
Yet as many will know,  a guide  dog is a mobility aid, and a blind person does not choose not to leave a dog outside but is accompanied by it as such an aid.  

Significant concerns about the decision

People with mental health conditions are the most vulnerable and excluded members of our society.  Schizophrenia is a very serious and severe condition that causes delusional behaviour and psychosis.  It is common amongst people with schizophrenia to come off medication, as the medication often has severe side effects, and for their health to deteriorate rapidly as a result.  It is of concern that initially Mr Malcolm was considered not to have been disabled under the DDA.  The current definition of "disability" under the DDA is not particularly helpful for individuals with mental health conditions, especially in cases where the individual has little self-awareness of their own mental health condition, which is often a feature in the more serious mental health conditions.

A recent survey by the Royal College of Psychiatrists (Mental Health at Work, 2008) demonstrates that there remain significant prejudices towards people with mental health conditions.  One of the purposes of the DDA was to create a level playing field for all disabled person (including those with mental health conditions) in order to eradicate and challenge prejudice.  This has now made it very difficult for any disabled person to succeed on a disability-related case.  Some of the comments of their Lordships in this case show a serious lack of understanding of disability equality – as evidenced by the example above.  At a time when progress was beginning to be made to overcome disability discrimination and public authorities were beginning to respond to their duty to promote equality for disabled people, this misunderstanding could bring such progress to an end.

The Discrimination Law Association (DLA) (a charity that helps to shape policy and influence positive change in relation to discrimination law and practice and whose members include legal advisors, charities, academics and students) has already heard numerous examples of Employment Tribunals asking individuals to re-consider their disability discrimination cases, indicating that the Tribunals consider that on the basis of the Malcolm decision such cases can no longer succeed.  
The DLA and others concerned with disability discrimination are waiting for details of the government’s Equality Bill, which may provide an opportunity which disability organisations could use to lobby parliament with their concerns over this decision, to ensure that the new legislation more accurately reflects what, until Malcolm, had been understood as a main purpose of the DDA.  
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