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 AUTONUM     This is a background paper to the talk.


 AUTONUM     The concept of disability is fixed in certain respects and fluid in others. The statutory definition does not capture all situations which would commonly be called disabilities. The EU definition does not assist in clarifying the requirements of the Act.  The definition of "disability" in s 1(1), supplemented by schedule 1 and the Disability Discrimination (Meaning of Disability) Regulations 1996 (SI 1996/1455)  provides a scheme under which impairments are either deemed or qualify as disabilities.  The BIS Guidance on Matters to be Taken into Account in Determining Questions Relating to the Definition of Disability must be taken into account by a court or tribunal when determining the question of disability.  

 AUTONUM     The fluidity of the concept stems from an attempt to capture what is essentially a matter of degree.  In Chacón Navas v Eurest Colectividades SA (C-13/05), the ECJ held that the EC legislature had deliberately chosen the word "disability" rather than "sickness" and that the two concepts were not the same. The disability provisions in the Directive were not designed to protect someone from the moment they develop any kind of sickness.  The relevant passage of the judgment is as follows:

Concept of 'disability'

39. The concept of 'disability' is not defined by Directive 2000/78 itself. Nor does the directive refer to the laws of the Member States for the definition of that concept.

40. It follows from the need for uniform application of Community law and the principle of equality that the terms of a provision of Community law which makes no express reference to the law of the Member States for the purpose of determining its meaning and scope must normally be given an autonomous and uniform interpretation throughout the Community, having regard to the context of the provision and the objective pursued by the legislation in question (see, inter alia, Case 327/82 Ekro [1984] ECR 107, paragraph 11, and Case C-323/03 Commission v Spain [2006] ECR I0000, paragraph 32).

41. As is apparent from Article 1, the purpose of Directive 2000/78 is to lay down a general framework for combating discrimination based on any of the grounds referred to in that article, which include disability, as regards employment and occupation.

42. In the light of that objective, the concept of 'disability' for the purpose of Directive 2000/78 must, in accordance with the rule set out in paragraph 40 of this judgment, be given an autonomous and uniform interpretation.

43. Directive 2000/78 aims to combat certain types of discrimination as regards employment and occupation. In that context, the concept of 'disability' must be understood as referring to a limitation which results in particular from physical, mental or psychological impairments and which hinders the participation of the person concerned in professional life.

44. However, by using the concept of 'disability' in Article 1 of that directive, the legislature deliberately chose a term which differs from 'sickness'. The two concepts cannot therefore simply be treated as being the same.

45. Recital 16 in the preamble to Directive 2000/78 states that the 'provision of measures to accommodate the needs of disabled people at the workplace plays an important role in combating discrimination on grounds of disability'. The importance which the Community legislature attaches to measures for adapting the workplace to the disability demonstrates that it envisaged situations in which participation in professional life is hindered over a long period of time. In order for the limitation to fall within the concept of 'disability', it must therefore be probable that it will last for a long time.

46. There is nothing in Directive 2000/78 to suggest that workers are protected by the prohibition of discrimination on grounds of disability as soon as they develop any type of sickness.

47. It follows from the above considerations that a person who has been dismissed by his employer solely on account of sickness does not fall within the general framework laid down for combating discrimination on grounds of disability by Directive 2000/78.

Protection of disabled persons as regards dismissal

48. Unfavourable treatment on grounds of disability undermines the protection provided for by Directive 2000/78 only in so far as it constitutes discrimination within the meaning of Article 2(1) of that directive.

49. According to Recital 17 in the preamble to Directive 2000/78, that directive does not require the recruitment, promotion or maintenance in employment of an individual who is not competent, capable and available to perform the essential functions of the post concerned, without prejudice to the obligation to provide reasonable accommodation for people with disabilities.

50. In accordance with Article 5 of Directive 2000/78, reasonable accommodation is to be provided in order to guarantee compliance with the principle of equal treatment in relation to persons with disabilities. That provision states that this means that employers are to take appropriate measures, where needed in a particular case, to enable a person with a disability to have access to, participate in, or advance in employment, unless such measures would impose a disproportionate burden on the employer.

51. The prohibition, as regards dismissal, of discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post.

52. It follows from all the above considerations that the answer to the first question must be that:

- a person who has been dismissed by his employer solely on account of sickness does not fall within the general framework laid down for combating discrimination on grounds of disability by Directive 2000/78;

- the prohibition, as regards dismissal, of discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post.

 AUTONUM     The Court required that a person has a limitation which results in particular from a physical, mental, or psychological impairment which “hinders” over “a long period of time” a person's participation in professional life. 
 AUTONUM     Missing are requirements for 

· adverse and substantial effect 
· that these be on normal day-to-day activities. 
 AUTONUM     The UK law goes beyond the Chacon Navas approach in certain respects.  Certain matters are deemed to be disabilities in UK law.   Questions of whether the impairment has a more than minor or trivial effect on the ability to carry out normal day to day activities and whether the effects of the impairment are long term do not apply in these cases.  The conditions are: Certified blindness or partial sightedness (see DD (Blind and Partially Sighted Persons) Regs 2003 (SI 2003/712)); Severe disfigurements, but not tattoos or body piercings (para 3, Sched 1, DDA and r 5, 1996 Regs); and Cancer, HIV infection and multiple sclerosis (para 6A, Sched 1, DDA). 

 AUTONUM     Outside these deemed disabilities, the impairment must satisfy the definition in section 1: "a person has a disability for the purposes of this act if he has a physical or mental impairment which has a substantial and long-term effect on his ability to carry out normal day-to-day activities". (Section 1(1), DDA.) 

 AUTONUM     Goodwin v Patent Office [1999] IRLR 4, established that there are the following questions to be answered in order: (i) Does C have a physical or mental impairment? (ii) Does that impairment have an adverse effect on the C’s ability to carry out normal day-to-day activities?  (iii) Is that effect substantial (more than minor or trivial)? (iv) Is that effect long-term?

 AUTONUM     "Physical or mental impairment": "impairment" bears "its ordinary and natural meaning… It is left to the good sense of the tribunal to make a decision in each case on whether the evidence available establishes that the applicant has a physical or mental impairment with the stated effects" (McNicol v Balfour Beatty [2002] IRLR 711).

 AUTONUM      Excluded conditions The following are deemed not to be impairments under the 1996 Regulations: Addiction to any substance; tendency to steal; tendency to physical or sexual abuse of other persons; hayfever; tattoos; and exhibitionism.
 AUTONUM     These may cause disabilities:  In Power v Panasonic [2003] IRLR 151, the EAT held that depression caused by alcohol abuse was not prevented from being an "impairment" (and see Guidance A8). Similarly in Murray v Newham CAB [2003] IRLR 340, the EAT found that a man whose paranoid schizophrenia resulted in a tendency to physical abuse had an impairment as the tendency to physical abuse was not a freestanding condition but resulted from his mental illness. Then in Edmund Nuttall Limited v Butterfield [2005] IRLR 751, this question of causation was refined further.  Unlawful discrimination does not occur if the non-excluded impairment, rather than the excluded condition, is not the reason for the treatment or failure to make adjustments. There C was dismissed because of the conviction for indecent exposure.  Although this exhibitionism was caused by depression the EAT rejected the idea that where the reason for treatment is an excluded condition discrimination could still occur if the underlying condition was legitimate. 

 AUTONUM     Mental impairment: It is no longer necessary to show that the impairment is clinically well recognised.  On the other hand the existence of some impairments will in practice require medical opinion evidence – e.g. the difference between being sad and stressed and suffering from depression.   In this area in particular the causation of the treatment or failure has given rise to difficult issues.  Thus it is said to be important to identify early on the nature of the impairment claimed (see McNicol v Balfour Beatty [2002] IRLR 711) and to show that this is in fact an impairment by means of expert evidence (see e.g Dunham v Ashford Windows [2005] IRLR 608 learning disabilities).  

 AUTONUM     Otherwise there must be something wrong with the person physically (see College of Ripon & St John v Hobbs [2002] IRLR 185). It is not necessary for there to be an organic cause  (see Hobbs and also Millar v HM Commissioners for Revenue and Customs [2006] IRLR 112).  Mere pain, without any apparent psychiatric or organic cause, is unlikely to constitute an impairment (see McNicol)

 AUTONUM     In Liggins v. Thameslink Rail Ltd [2002] UKEAT 1340  (3 December 2002)  the EAT considered obesity, but did not determine the question of whether obesity can constitute an impairment.  In the context of goods and services and employment this is an important issue, and the Guidance at paragraph A8 emphasises that it is the effect of the impairment that must be considered and not its cause. It gives the example of a woman with obesity which gives rise to impairments such as mobility restrictions and breathing difficulties, and that she is unable to walk for 50 yards without having to rest. The Guidance states that in such a case the effects of obesity must be considered and not the underlying condition.  This must, in my view, be correct.  However the implications of this have yet to be fully worked out in the case law. 

 AUTONUM     Obesity gives rise to certain moral judgments:  should a person who is obese to the extent that it has substantial adverse effects reduce their body weight (if they are able) to the level at which it does not have this effect?  The Guidance states that account should be taken of how far a person can "reasonably be expected to modify behaviour to prevent or reduce the effects of an impairment on normal day-to-day activities" and if a person can behave in such a way that the impairment ceases to have a substantial adverse effect on his or her ability to carry out normal day-to-day activities, he or she is not disabled (Guidance B7). However, "where a person avoids doing things which, for example, cause pain, fatigue or substantial social embarrassment; because of a loss of energy and motivation" it would not be reasonable to conclude that he or she was not a disabled person (para B8).  

 AUTONUM     Some of the causation arguments are mitigated by Ministry of Defence v Hay UKEAT/0571/07  the tribunal held that Mr Hay was disabled on the basis of all the symptoms he had identified, even though they were not all medically attributed to TB which he had specified as his impairment. The Ministry argued on appeal that the ET had failed to apply Chapman v Simon [1994] IRLR 124 (jurisdiction limited to complaints made to ET). That is not the approach.  All that is necessary is that each party is aware of the principal allegations to be made by the other and have a reasonable opportunity of meeting them. The particulars supplied in that case were sufficient to found a claim.

 AUTONUM     Hay may be important in the context of combined discrimination, because it moves away from the Chapman v Simon approach.  It is a case concerning the fairness of the hearing. Each party must be aware of the principal allegations, and have a reasonable opportunity of meeting them. Thus it is wrong for a tribunal to determine a case upon a matter which had not been argued before it. (see Chapman v Simon ).However no formal amendment is needed if C is expanding on what he had already said. Thus reliance on a number of symptoms will do.  An impairment could be an illness or the result of an illness for the purposes of the Disability Discrimination Act 1995 s.1(1).  The finding  of disability due to a constellation of symptoms was not a different basis from that in the originating application (see McNicol above).  

Effect on normal day-to-day activities

 AUTONUM     The courts have looked at impairment on the ability to carry out normal day to day activities by reference to the impact on the capacities mentioned in the DDA in para 4, Sch 1, DDA. They have been given a wide interpretation.   What is normal? Guidance D5, states that normal does not include "activities which are normal only for a particular person or small group of people". Nor "work of a particular form…, playing a particular game…, playing a musical instrument" and so on.  This is not a question of what the majority of people do (Ekpe v Commissioner of Police for the Metropolis [2001] IRLR 605).  The EAT in Goodwin observed that such an activity might be "best left unspecified: easily recognised but defined with difficulty". 

 AUTONUM     The notion that what you do at work does not count as a normal day to day activity gained some currency at one stage, but  circumstances which only arise at work can give rise to normal day to day activities (see Cruickshank v VAW Motorcast [2002] IRLR 24).  Thus night working has been held to be a normal day to day activity (see Chief Constable of Dumfries & Galloway Constabulary v Adams UKEATS/0046/08). 

 AUTONUM     The decision of the ECJ in Chacón Navas v Eurest Colectividades SA C-13/05 [2006] IRLR 706 (ECJ) emphasised that the effect on a person's abilities at work should be taken into account defining disability as "a limitation which results in particular from physical, mental or psychological impairments and which hinders the participation of the person concerned in professional life". 

 AUTONUM     In Paterson v Commissioner of Police of the Metropolis [2007] IRLR 763 followed Chacon Navas.  It held that career-related examinations and assessments could be normal day-to-day activities.  

 AUTONUM     The question could be cast as whether taking examinations was a normal day to day activity.  A better way of looking at it is to break down the activity into its components.  At para 58, this was what was behind the appellant’s suggestion:

 “..even if the activity of taking an examination is not itself is a day to day activity, once it is accepted that the appellant is disadvantaged because he suffers from a deficit in his reading and comprehension skills, that itself is a day-to-day activity.”

 AUTONUM     At paragraph 66 the EAT found that taking an assessment was a normal day to day activity without regard to ECJ authority, but then went on to consider Chacon Navas. 

“gives effect to EU law. We think it can be readily done, simply by giving a meaning to day-to-day activities which encompasses the activities which are relevant to participation in professional life. Appropriate measures must be taken to enable a worker to advance in his or her employment. Since the effect of the disability may adversely affect promotion prospects, then it must be said to hinder participation in professional life.” (para 67). 

 AUTONUM     However, another branch of the EAT has taken a contrary view.  Participation and progression in a particular profession is not, by itself, a normal day-to-day activity under the DDA, even though seeking entry to a profession is something that many people do (see Chief Constable of Lothian and Borders Police v Cumming EATS/0077/08).  

 AUTONUM     There the EAT stated:

35 Next, the Tribunal required to  consider whether the impairment had an effect on the claimant's ability to carry out normal day to day activities. There was no dispute between the parties that it affected her abilities in the three respects to which I have referred namely that to see upwards she required to tilt her head, when looking over her shoulder for driving purposes she required to twist her head right round over her left shoulder, and when carrying out close reading work she required to take a break of around five minutes after reading for around twenty minutes.

36 I turn then to the question of whether the Tribunal erred in accepting the claimant's argument that her visual impairment had a further effect on normal day to day activities in respect that it was the cause of the respondents refusing to allow her to progress in her application to become an Regular Constable by reason of the fact that, in their assessment, she did not meet the Scottish Ministers mandatory requirements. I am satisfied that it did. I accept that applying for entry into a profession is something which many people do. I am not, however, persuaded by the claimant's argument that that is sufficient for the purposes of her argument. Making an application to enter a profession or, indeed, for any job does not imply any particular physical activity. Further, the potential employer's refusal to progress the application is not a physical effect. If it was then a person who themselves suffered no adverse effects from a subsisting physical impairment would be rendered disabled if a potential employer rejected their application on the ground of that impairment. Thus if, for example, a person with an asymptomatic but disfiguring facial scar applied for a promotion which involved a move from the “back office” to considerable interface with the public and was rejected because of the scar, on the claimant's argument, that person, though suffering no adverse effects from the scar would be rendered disabled in terms of section 1 of the DDA by the employer's decision. Such a case, in my view, plainly would not fall within the intention of the legislation. Further, the scarred employee in my example would not, on the claimant's argument, be disabled if his employer did grant him the public interfacing promotion that she sought. The status of disability for the purposes of the DDA cannot be dependent on the decision of the employer as to how to react to the employee's impairment yet that is, in essence, the argument that the claimant seeks to advance. I cannot, accordingly, accept that the reasoning in paragraph 74 of the Tribunal's judgment is well founded. It proceeds on a misunderstanding of Patterson and Chacon . They are not authority for the broad proposition that being afforded general participation in or access to professional life is a day to day activity. So far as the principles that are vouched by those authorities are concerned, I would refer to my discussion in Adams .”
 AUTONUM     The reference to Adams is to Chief Constable of Dumfries & Galloway Constabulary v Adams the reasoning in which is set out at para 24 of Cummings.  However in essence it is this:

“What we take from the Court's use of the term ‘professional life’ is that when assessing, for the purposes of section 1 of the DDA , whether a person is limited in their normal day to day activities, it is relevant to consider whether they are limited in an activity which is to be found across a range of employment situations. It is plainly not meant to refer to the special skill case such as the silversmith or watchmaker who is limited in some activity that the use of their specialist tools particularly requires, to whom we have already referred. It does though, in our view, enable a Tribunal to take account of an adverse affect that is attributable to a work activity that is normal in the sense that it is to be found in a range of different work situations. We do not, in particular, accept that ‘normal day to day activities’ requires to be construed so as to exclude any feature of those activities that exists because the person is at work which was the essence of the first ground of appeal. To put it in another way, something that a person does only at work may be classed as normal if it is common to different types of employment.”
 AUTONUM     The discussion to be resolved is whether Paterson and Chacon Navas do have an effect on “normal day to day activities”.  It must be the case, in my view, that the approach adopted in Paterson is correct.  It is clear that the ECJ have provided an autonomous concept of disability which focuses on the participation question. At the least therefore the concept of disability must be construed so as to include it. 

 AUTONUM     Determining whether or not the impairment has an adverse effect will usually be straightforward. The more difficult question is whether or not the adverse effect is substantial. Guidance B1 - a substantial effect is one which is "more than minor or trivial" (see Vicary v BT [1999] IRLR 680 and Leonard v South Derbyshire Chamber of Commerce [2001] IRLR 19).  Focus on what the person cannot do or can do only with difficulty, and not on what they can do easily.  Look at the whole picture, and not attempt to balance what the person can do against what he cannot do. The examples in the Guidance are illustrative only and not a checklist. The fact that a person is able to mitigate the effects of an impairment, for example, by carrying things in small quantities, does not prevent there being a disability.

 AUTONUM     The employer’s reaction to the impairment cannot turn the minor adverse effect into a more than minor or trivial effect (see Chief Constable of Lothian and Borders Police v Cumming EATS/0077/08).   

Likely

 AUTONUM     "Where an impairment ceases to have a substantial adverse effect on a person's ability to carry out day-to-day activities, it is to be treated as having that effect if that effect is likely to recur." (Paragraph 2(2), Schedule 1, DDA).  

 AUTONUM     The test is whether the particular effect is likely to recur.  If a person has a progressive condition such as muscular dystrophy, they will be deemed to have an impairment with a substantial adverse effect on their normal day-to-day activities if they can show that as a result of the condition, they have an impairment which has or had some effect on their day-to-day activities.  They must also show that the condition is likely to result in an impairment, having a substantial adverse effect (Paragraph 8, Schedule 1, DDA see Kirton v Tetrosyl [2003] IRLR 353 - no requirement that the likely substantial effect be of the same nature as the initial, insubstantial effect – satisfied where C had minor incontinence resulting from a surgical procedure). 

 AUTONUM     Since 5 December 2005 cancer, MS and HIV infection had to have a substantial adverse effect on their normal day-to-day activities to be an impairment amounting to a disability. Since then persons with them are deemed to have a disability from diagnosis (paragraph 6A, Schedule 1, DDA as inserted by section 18, DDA 2005).

Medical treatment

 AUTONUM     "An impairment which would be likely to have a substantial adverse effect on the ability of the person concerned to carry out normal day-to-day activities, but for the fact that measures are being taken to treat or correct it, is to be treated as having that effect."

(Paragraph 6, Schedule 1, DDA.)

 AUTONUM     In Boyle v SCA Packaging Ltd (Equality and Human Rights Commission intervening) [2009] I.C.R. 1056 the tribunal found that the adverse effect on the claimant when she suffered from the vocal nodules was substantial and that her prescribed management regime was medical treatment. The IT held for the purposes of paragraph 6(1) of Schedule 1 to the Act, that, since on the balance of probabilities if the claimant had stopped her management regime the nodules would have recurred, failure to adhere to that treatment would have made it “likely” that she would have suffered a substantial adverse effect, so that her impairment was to be treated as having that effect throughout the period complained of.  The House of Lords considered that paragraph 6(1) of Schedule 1 DDA required that the risk that an impairment would have a substantial adverse effect unless measures were taken to treat or correct it was such as would make it worthwhile for a doctor to prescribe a continuing course of treatment to prevent it or for sensible precautions to be taken against it.  Therefore the correct test was whether the adverse effect of the impairment “could well happen” unless the measures were taken.  

(see also Woodrup v London Borough of Southwark [2003] IRLR 111).  

 AUTONUM     An effect is to be characterised as long-term only if it has lasted at least 12 months, or the period for which it lasts is likely to be 12 months or it is likely to last for the rest of the life of the person affected (Paragraph 2(1), Schedule 1, DDA.).  Where there is a deemed substantial adverse effect because the effect is likely actually to recur, take account of the whole period in assessing whether it is long-term (Mowat-Brown EAT/462/00 2001 WL 1560836).

Problems for disability under the Equality Bill.
 AUTONUM     I would be interested in the views of practitioners on a number of disability related issues.  In particular I would be interested in views of practitioners on issues that have come up in respect of the Guidance on Matters to be Taken into Account in Determining Questions Relating to the Definition of Disability.  Practitioners should feel free to e-mail me dod@cloisters.com with any examples from this area.

 AUTONUM     Meantime there are some particular questions. 
1.  Combined discrimination and the problem of multiple impairments?  

Clause 6(3) provides that 

“(1) A person (P) has a disability if—

(a) P has a physical or mental impairment, and

(b) the impairment has a substantial and long-term adverse effect on P’s

ability to carry out normal day-to-day activities.

(2) A reference to a disabled person is a reference to a person who has a disability.

(3) In relation to the protected characteristic of disability—

(a) a reference to a person who has a protected characteristic is a reference

to a person who has a particular disability;

(b) a reference to persons who share a protected characteristic is a reference

to persons who have the same disability.”

 AUTONUM     Question:  Does Coleman mean that an employer can be guilty of disability discrimination where the employer dismisses a person who does not at that time have a disability (because he fears that a person is going to become a disabled person as the condition may last 12 months)?

· Does the current definition still require reference to a person that has a disability rather than the characteristic of disability?  
“Clause  14 Combined discrimination: dual characteristics

(1) A person (A) also discriminates against another (B) if, because of a combination of two relevant protected characteristics, A treats B less favourably than A treats or would treat a person who does not share either of those characteristics.

(2) The relevant protected characteristics are … (b) disability;

(3) A does not discriminate against B by virtue of subsection (1) if, in consequence of another provision of this Act, A’s treatment of B is not a relevant contravention.

(4) A relevant contravention is a contravention of this Act by virtue of section 13 because of one of the characteristics in the combination. 

(5) For the purpose of establishing a contravention of this Act by virtue of subsection (1), it does not matter whether, in relation to either of the characteristics in the combination, there is sufficient evidence to justify a finding that there has been a relevant contravention. 

(6) Proceedings relating to a contravention of this Act by virtue of subsection (1) may not be brought if subsection (7) applies. 

(7) This subsection applies if— (a) a provision of an enactment (including this Act) requires, in circumstances to which the provision applies, proceedings relating to a relevant contravention to be brought in a specified court, and (b) in those circumstances, the court does not have jurisdiction to determine a claim relating to a relevant contravention involving the other characteristic in the combination. 

(8) A Minister of the Crown may by order specify other circumstances in which proceedings relating to a contravention of this Act by virtue of subsection (1) may not be brought; and an order under this subsection may amend this section. 

(9) The reference to a court includes a reference to a tribunal and the reference to a claim includes a reference to a complaint.” 

Question:  where a person has three impairments, does this definition of combined discrimination mean that there need to be combinations pleaded?  How will Simon v Chapman affect the way in which we structure pleading combined cases?

 AUTONUM     15 Discrimination arising from disability

(1) A person (A) discriminates against a disabled person (B) if—

(a) A treats B in a particular way,

(b) because of B’s disability, the treatment amounts to a detriment, and

(c) A cannot show that the treatment is a proportionate means of achieving

a legitimate aim.

(2) Subsection (1) does not apply if A shows that A did not know, and could not

reasonably have been expected to know, that B had the disability.

(3) It does not matter whether A has complied with a duty to make reasonable

adjustments in relation to B.

Clause 19 Indirect discrimination

(1) A person (A) discriminates against another (B) if A applies to B a provision,

criterion or practice which is discriminatory in relation to a relevant protected

characteristic of B’s.

(2) For the purposes of subsection (1), a provision, criterion or practice is

discriminatory in relation to a relevant protected characteristic of B’s if—

(a) A applies, or would apply, it to persons with whom B does not share

the characteristic,

(b) it puts, or would put, persons with whom B shares the characteristic at

a particular disadvantage when compared with persons with whom B

does not share it,

(c) it puts, or would put, B at that disadvantage, and

(d) A cannot show it to be a proportionate means of achieving a legitimate

aim.

(3) The relevant protected characteristics are—…disability; 

20 Duty to make adjustments

(1) Where this Act imposes a duty to make reasonable adjustments on a person,

this section, sections 21 and 22 and the applicable Schedule apply; and for those

purposes, a person on whom the duty is imposed is referred to as A.

(2) The duty comprises the following three requirements.

(3) The first requirement is a requirement, where a provision, criterion or practice

of A’s puts a disabled person at a substantial disadvantage in relation to a

relevant matter in comparison with persons who are not disabled, to take such

steps as it is reasonable to have to take to avoid the disadvantage. [… rest of section omitted] 

 AUTONUM     23 Comparison by reference to circumstances

(1) On a comparison of cases for the purposes of section 13, 19 or 20, there must be

no material difference between the circumstances relating to each case.

(2) If the protected characteristic is disability, the circumstances relating to a case

include a person’s abilities.

Question:  how does the interaction of indirect discrimination and comparators work in respect of disability?

Question:  how does the comparator requirement impact on reasonable adjustments?
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